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IN THE UTAH SUPREME COURT
CITICORP MORTGAGE, INC.,
Plaintiff and Appellant,

Supreme Court No. 910035

v.
WAYNE E. HARDY,
Defendant.
BRIEF OF APPELLANT
Appeal from the Third Judicial District Court
of Salt Lake City, State of Utah
The Honorable Kenneth Rigtrup
Appealing an Order of Dismissal of Deficiency
Suit Following Power of Sale Foreclosure
R. Clark Arnold
915 Kearns Building
136 South Main Street
Salt Lake City, Utah 84101
Telephone: (801) 532-3600

Steven D. Brantley
SHAPIRO & ROBINSON
4516 South 700 East, Suite 360
Murray, Utah 84107
Telephone: (801) 263-8234

Attorney for Defendant
Wayne E. Hardy
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R. CLARK ARNOLD
Attorney for Defendant/Appellee
915 Kearns Building
136 South Main
Salt Lake City, Utah 84101
Telephone: (801) 532-3600 Facsimile: (801) 532-3616

CLERK SUPREME COURT,
UTAH

IN THE UTAH SUPREME COURT

CITICORP MORTGAGE, INC

]
])

v.

])

ORDER FOR ENLARGEMENT OF
TIME TO FILE BRIEF AND FOR
PARTIAL DISMISSAL

WAYNE E. HARDY,

)1

Supreme Court No. 910035

Plaintiff and Appellant,

Defendant and Appellee. )

Upon Stipulation and Motion of tlre parties, heretofore filed in this matter,
and for good cause shown, it is hereby
ORDERED, as follows:
1. The period to time for filing the Defendant/Appellee's brief herein is
hereby enlarged from July 5, 1991, up to and including July 26, 1991.
2. The issues raised in Point T of the Plaintiff/Appellant's brief herein are
hereby dismissed.
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4DATED this _

day of July, 1991.
BY THE COURT:
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APPROVED AS TO FORM AND CONTENT:
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STEVEN D. BRANTLEY
Attorney for Plaintiff/Appellant

R. CLARK ARNOLD
Attorney for Defendant/Appellee
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PARTIES TO THE APPEAL
Plaintiff/Appellant Citicorp Mortgage, Inc. was the beneficiary under a Deed of
Trust and was required to foreclose that Deed of Trust because of non-payment of the
amounts owed thereunder. After completion of the power of sale foreclosure, Citicorp
Mortgage, Inc. initiated a suit to collect the deficiency arising from the sale of the trust
property at the Trustee's Sale.
Wayne E. Hardy was the Trustor on the Deed of Trust under which Citicorp
Mortgage was the beneficiary. Wayne E. Hardy is the individual who is being pursued to
remedy the deficiency resulting from the Trustee's Sale.
JURISDICTIONAL STATEMENT
The jurisdiction of this Court is established by the provisions contained in 78-22(3)0") U t a h

Code

Ann. ( 1 9 5 3,

as

amended).

NATURE OF THE APPEAL
Plaintiff/Appellant

Citicorp Mortgage Inc. appeals from that certain

Memorandum Decision and Order of Dismissal dated December 18, 1990 issued by Judge
Kenneth Rigtrup dismissing Plaintiffs Complaint with prejudice.
STATEMENT OF ISSUES
1.

Whether the trial court erred in dismissing the complaint in which the

appellant Citicorp Mortgage Inc. was pursuing a deficiency judgment after a non-judicial
foreclosure sale when the defendant/respondent Wayne E. Hardy had not filed any
responsive pleading within the time allowed by law for answering and the trial court judge
asserted that the action failed due to the running of a statute of limitations and where Rule
1

of Civil Procedure 8(c) states that the running of a statute of limitation is an affirmative
defense and where Rule of Civil Procedure 12(h) states the defense must be asserted in the
responsive pleading or the defense is lost.
2.

Whether it was error on the part of the trial court judge to dismiss an action

where the appellant Citicorp Mortgage was pursuing a deficiency judgment after a nonjudicial foreclosure sale when respondent Wayne E. Hardy had declared bankruptcy and
the appellant had obtained relief from the automatic stay and had completed the
foreclosure, and where the bankruptcy court had denied a discharge to the respondent due
to fraud, and where appellant commenced and filed the deficiency action within three
months after the denial of discharge, but more than three months after the trustee's sale.
DETERMINATIVE PROVISIONS OF LAW
1.

11 U.S.C. 362 is determinative of the issue as to whether Citicorp Mortgage,

Inc. was prohibited from initiating any deficiency action against defendant Wayne E. Hardy
prior to the denial of discharge.
2.

78-12-42, Utah Code Ann. (1953, as amended) is determinative of the

questions as to whether the statute of limitations set forth in 57-1-32, Utah Code Ann.
(1953, as amended) was tolled until such time as there was no statutory prohibition against
the filing of such an action.
3.

Rules 8(c) and 12(h) of the Utah Rules of Civil Procedure are determinative

of the issue of whether it is proper for the trial court judge to plead or assert an affirmative
defenses for defendant Wayne E. Hardy, who did not file a responsive pleading.

2

STATEMENT OF THE CASE
a.

Nature of the Case.
This appeal concerns the dismissal with prejudice of the complaint by the trial

court judge. Citicorp Mortgage recorded a Notice of Default on May 27,1988, with respect
to a parcel of property owned by Wayne E. Hardy, and which was pledged as collateral
under a Deed of Trust in favor of Citicorp Mortgage, Inc. as beneficiary. On August 5,
1987, Wayne E. Hardy filed a petition in the U.S. Bankruptcy Court for the District of
Utah. On May 4, 1988, the Bankruptcy Court, after hearing, issued an Order Granting
Relief from the Automatic Stay allowing Citicorp Mortgage to pursue its foreclosure. The
property was sold at a trustee's sale on September 28, 1988.
On or about May 17,1989, Citicorp Mortgage was given notice that Wayne E. Hardy
was denied a discharge with respect his bankruptcy petition. On June 27, 1989, Plaintiff
filed the action claiming a deficiency with the Third District Court. Wayne E. Hardy was
served with process on April 12, 1990. No answer was filed, and Plaintiff submitted a
default certificate, default judgment and affidavit of attorney's fees and costs with the Court.
b.

Course of Proceedings.
Plaintiff filed its deficiency action with the Third District Court on June 27,

1989. The defendant was served with summons and complaint on April 12, 1990 and had
not filed an answer up to the time that Plaintiff submitted its default certificate, default
judgment and affidavit of attorney's fees. When the default certificate and default judgment
were not entered by the Court, Plaintiff inquired of the Court why these actions were not
being done and Plaintiff was informed that the trial court judge intended to dismiss the
action.
3

c.

Disposition at District Court,
On or about December 18, 1990, the trial court judge signed a Memorandum

Decision and Order of Dismissal, which Decision and Order was entered into the case file
on December 18, 1990.
Plaintiff filed its notice of appeal within the thirty day period allowed for filing such
notices pursuant to Rule 4 of the Utah Rules of Appellate Procedure.
d.

Statement of Facts.
1.

Defendant Wayne E. Hardy was trustor under a deed of trust in favor of

Richards-Woodbury Mortgage Corp. as beneficiary. This obligation was evidenced by a
Note and Trust Deed dated September 26, 1985, and was made in the principal amount of
$89,300.00, and accrued interest at the rate of 9.0%. See Attachment A. The note and
deed of trust was subsequently assigned to Citicorp Mortgage Inc. Wayne E. Hardy became
delinquent on payments owned to Citicorp Mortgage and Citicorp Mortgage caused a
Notice of Default to be filed with the Salt Lake County Recorder on May 27, 1988.
2.

On August 5, 1987, Wayne E. Hardy filed a petition in the Central District

of Utah for relief under chapter 7 of the Bankruptcy Code.
3.

Citicorp Mortgage obtained an Order Granting Relief from the Automatic

Stay from the Bankruptcy Court on May 4, 1988. See Attachment B.
4.

Citicorp Mortgage proceeded with the foreclosure pursuant to the terms of

Utah law and the Note and Trust Deed, and the foreclosure action was consummated with
a Trustee's Sale, which sale was conducted on September 28, 1988. A copy of the Trustee's
Deed is found appended hereto as Attachment C.
5.

The property secured by the Trust Deed was sold for the amount of
4

$41,300.00 at that Trustee's Sale.
6.

On or about May 21, 1989, Citicorp Mortgage received a notice dated May

15, 1989, stating that Wayne E. Hardy had been denied a discharge by the Bankruptcy
Court. Wayne E. Hardy was denied a discharge because the Bankruptcy Court found that
he had knowingly made a false oath with respect to the bankruptcy petition, and the
"egregious nature" of that misrepresentation resulted in the denial of discharge. See
Attachments D and E.
7.

Citicorp Mortgage filed its deficiency action against Wayne E. Hardy on June

27, 1989. A copy of Citicorp Mortgage's complaint is Attachment F.
8.

Wayne E. Hardy was served with process

on April

12, 1990.

See Attachment G.
9.

Wayne E. Hardy did not file a responsive pleading.

10.

Citicorp Mortgage filed a Default Certificate, and Default Judgment, and

requested that those items be signed and entered. See Attachments H and I.
11.

The trial court judge refused to sign the Default Certificate and Default

Judgment, and, on December 18, 1990, filed a Memorandum Decision and Order of
Dismissal, dismissing Plaintiffs complaint with prejudice. See Attachment J.
SUMMARY OF ARGUMENT
POINT I
The dismissal ordered by the trial court judge was an assertion of an affirmative
defense by the court and was improperly asserted by the court.
POINT II
This dismissal ordered by the trial court was made without consideration of the

5

provisions of Section 78-12-42 of the Utah Code Ann. (1953, as amended) and 11 U.S.C.
362.
POINT III
The dismissal by the trial court does not address the public policy issue of potentially
abusive filings of bankruptcies for the purpose of avoiding legitimate deficiency actions after
non-judicial foreclosures.
ARGUMENT
POINT I
THE DISMISSAL ORDERED BY THE TRIAL COURT WAS
ASSERTION OF AN AFFIRMATIVE DEFENSE BY THE COURT AND
WAS IMPROPERLY ASSERTED BY THE COURT.
Rule 8(c) of the Utah Rules of Civil Procedure specifically enumerates the
affirmative defenses that are to be claimed in a responsive pleading. This Rule clearly
states that "... a party shall set forth affirmatively ... statute of limitations ..." in the
responsive pleading. If an affirmative defense is not asserted by the responsive party, Rule
12(h) states that a party waives all defenses not asserted by an answer or by motion.
In the instant action, no answer was ever filed by the defendant and no defense was
ever asserted by motion. Rule 12(h) suggests that this failure to respond results in a waiver
of the defense of statute of limitations.
The trial court, however, asserted the affirmative defense of statute of limitations on
behalf of the defendant and subsequently dismissed the action with prejudice.

See

Attachment J. This action had the effect of the trial court taking the position of the
defendant and arguing the position of the defendant and then making a ruling based on the
6

court's own argument.
This unilateral action on the part of the trial court was improper and cannot
withstand the scrutiny of this Court.
POINT II
THE DISMISSAL ORDERED BY THE TRIAL COURT WAS MADE WITHOUT
CONSIDERATION OF THE PROVISIONS OF SECTION 78-12-41
OF THE UTAH CODE ANN. (1953. AS AMENDED^ AND 11 U.S.C. 362.
11 U.S.C. 362 is the "Automatic Stay" provision of the Bankruptcy Code that prevents
creditors from taking any action that would be detrimental to the bankruptcy estate. This
provision prevented Citicorp Mortgage from furthering its foreclosure procedures against
Wayne E. Hardy without obtaining relief from the Automatic Stay. After the Order
Granting Relief from the Automatic Stay was granted by the Bankruptcy Court, Citicorp
Mortgage was free to complete its foreclosure against the real property secured by the Trust
Deed.
The foreclosure was completed, and the Trustee's Sale resulted in what Citicorp
alleges to be a substantial deficiency between the amounts owed to Citicorp Mortgage at
the time of the Trustee's Sale and the fair market value at the time of the Trustee's Sale.
Ordinarily, 57-1-32 of the Utah Code Ann. (1953, as amended) would permit a
beneficiary to file a deficiency action with three months after the trustee's sale in the event
that the fair market value of the secured property was below the amount owed to the
beneficiary. However, in the instant case, the Automatic Stay prevented the beneficiary
from filing such an action. Citicorp Mortgage would have violated the Automatic Stay by
filing a deficiency action and would have been subject to sanctions and penalties if
7

Wayne E. Hardy filed a Chapter 7 petition, and in the event a discharge were
granted, the deficiency would be discharged and would be uncollectible. However, once
the bankruptcy had been dismissed and discharge had been denied, the deficiency remained,
and there was no longer any statutory prohibition against filing a deficiency action.
78-12-41, Utah Code Ann. (1953, as amended) states as follows:
When the commencement of an action is stayed by injunction or a statutory
prohibition the time of the continuance of the injunction or prohibition is not
part of the time limited for the commencement of the action.
Citicorp Mortgage argues that the Automatic Stay that prevented it from filing a deficiency
action pursuant to 57-1-32, Utah Code Ann. (1953, as amended) is in fact a statutory
prohibition which is precisely the sort of statutory prohibition of which is contemplated by
78-12-41, Utah Code Ann. (1953, as amended). Consequently, the three month statute of
limitations set forth in 57-1-32, Utah Code Ann. (1953, as amended) did not begin to run
until such time as the Automatic Stay was lifted with respect to any deficiency remaining
after the Trustee's Sale. The time that the Stay was lifted was the time that discharge was
denied. 362 U.S.C. 362(c)(2)(c).
The trial court did not make any reference to 78-12-41 Utah Code Ann. (1953, as
amended) or the Automatic Stay outlined in 11 U.S.C. 362 in its Minute Memorandum and
Order of Dismissal.

The trial court relies almost exclusively on G. Adams Limited

Partnership, et al. v. Durbano. 782 P.2d 962, (Utah App. 1989) for its analysis of the issues
in this matter. There are a number of factual distinctions between the matter at hand and
the facts set forth in G. Adams Limited Partnership, et al. v. Durbano. The Durbano case
is distinguishable in that there are no bankruptcy or Automatic Stay issues to be considered
8

in that case. The nature of the Automatic Stay adds a complete additional facet to the
facts to be analyzed. Citicorp does not disagree with the premise that there is a three
month limitation on the filing of an action to pursue a deficiency, but Citicorp does urge
the Court to apply the statutory prohibition against filing such an action contained in 11
U.S.C. 362, and the language found in 78-12-41 of the Utah Code Ann. (1953, as amended)
and find that Citicorp was prohibited from filing any deficiency action prior to May 15,
1989, the date discharge was denied in Wayne E. Hardy's bankruptcy petition, and that the
three month limitation on filing a deficiency action commenced on the date the discharge
was denied, thus allowing Citicorp the opportunity to file a deficiency action until August
15, 1989, three months after the date that the discharge was denied.
Citicorp Mortgage filed its deficiency action in district court on June 27, 1989, well
within three months of the date that discharge was denied.
POINT III
THE DISMISSAL BY THE TRIAL COURT DOES NOT ADDRESS THE
PUBLIC POLICY ISSUE OF POTENTIALLY ABUSIVE FILINGS OF BANKRUPTCIES
FOR THE PURPOSE OF AVOIDING LEGITIMATE DEFICIENCY
ACTIONS AFTER NON-JUDICIAL FORECLOSURES.
The effect of the ruling of the trial court would be to open an avenue allowing people or
organizations to prevent a deficiency action from ever being filed.

A party could

conceivably file for bankruptcy petition, allow real secured real property to be surrendered,
allow the property to be foreclosed, and promptly after three months have lapsed from the
time of the Trustee's Sale, have the bankruptcy dismissed.
There is certainly a public policy consideration to be contemplated before allowing
9

such an abuse of the Bankruptcy Court. The trial court ruling allows for an end-run around
the provisions of Utah laws allowing beneficiaries to be made whole after a Trustee's Sale.
CONCLUSION
Citicorp Mortgage suffered a substantial loss as a result of a foreclosure sale. The
defendant's bankruptcy was dismissed as a result of an act of fraud. The bankruptcy
dismissal occurred more than three months after the trustee's sale. Citicorp Mortgage
filed its deficiency action within three months after the denial of discharge. The trial court
judge asserted an affirmative defense on behalf of the defendant, who did not file a
responsive pleading, dismissing the entire action with prejudice.
A provision of Utah law declares that a statute of limitations is tolled in the event
that there is a statutory prohibition against the filing of an action.

The bankruptcy

automatic stay is a statutory prohibition against filing a deficiency action. The ruling of the
trial court could conceivably permit parties to file bankruptcies solely for the purpose of
avoiding a legitimate deficiency action. The lower court committed error in its ruling in
this matter and Citicorp Mortgage is entitled to an Order from this Court reversing the
lower court's Minute Memorandum and Order of Dismissal, and requiring the lower court
to enter the default certificate and default judgment submitted by Plaintiff.
DATED this 3rd day of June, 1991.
SHAPIRO & ROBINSON

Steven D. Brantley
Attorneys for Plaintiff/
Appellant Citicorp Mortgage
Inc.
10

CERTIFICATE OF MAILING
I hereby certify that I am a member of the law firm of Shapiro & Robinson, at 4516
South 700 East, Suite 360, Murray, Utah 84107, and that in my capacity as a member of
that firm, and pursuant to Rule 21(d) of the Utah Rules of Appellate Procedure, a true
copy of the attached Appellant's Brief was served on:
R. Clark Arnold
Attorney for Wayne E. Hardy
915 Kearns Building
136 South Main Street
Salt Lake City, UT 84101
by depositing a properly addressed envelope containing the same in the U.S. Mails, postage
prepaid thereon this 4th day of June, 1991.

Steven D. Brantley

Attachment A
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SALT LAKE CITY, UTAH 84121
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DEED OF TRUST
THIS DEED OF TRt'ST ("Security Instrument" its made on
m P^

-r~

v:.'Mr

z

s-lflpnv

.?£?.!.••."•?E:\. • '

AM iiMMApprrn MAM

19...V.-... Tne grantor is ...^^...:\r...r.\..^\".LW.:.A..."J/...vti;.iA\t.r^A.wiA..»Jrfj.\
("Borrower"). The trustee is
SECURITY TITLE..COMPANY
Pi;.:MD.5-WQDDBUR\..^QPJ.r?Afi£...C.QRP,
under the laws of... .UT.^
and whose address is

Trustee") The benenciarv is
•-. ^ h is organized and existing

I9.35..IA$I...V.IiUE..5TP>En....SALI.LAK£..Cn.Y.JJI.....8.4121

render").

Borrower owes Lender the principal sum of ...£IGHIY.::!iL:{^^
Dollars (U.S. SS.9.*3.QQ.%.QQ
). This debt ;•> rMdencedby Borrower's note
dated the same date as this Security Instrument ("Note"), which provides for monthly payments, with the full debt, if not
Daia earner, aue ana oavaoie on
Q.CIQB.ER...L..2Q15
This Security Instrument secures to Lender: (a) the repayment of the debt evidenced by ;.-.. Note, with interest, and all
renewals, extensions and modifications; (b) the payment of all other sums, with interest, ad- anced under paragraph 7 to
protect the security of this Security Instrument; and (c) the performance of Borrower's CQ\ cnants and agreements unaer
this Security Instrument and the Note. For this purpose. Borrower irrevocably grants anc conveys to Trustee, in trust,
with power of sale, the following described propeny located in
.S.ftLi...LAL«
County, Utah:

LOT 12, THE MANOR. ACCORDING TO-THE PLAT THEREOF, AS RESOPPES
IN THE OFFICE OF ~~E COUNTY RECORDER OF SAID COUNTY.

o r
at 2

which has the address of

.4.Q2Z..SQUIii„114D...EA5.I
[Street]

Utah

84121

:

.LLAKE.. CITY

%

[Ciiyj

("Propeny Address");
[Zip Coce;

TOGETHER WITH all the improvements now or hereafter erected on the proper:;., and all easements, rights,
appunenances, rents, royaities, mineral, oil and gas rights and profits, water rights and srock and all fixtures now or
hereafter a pan of the propeny. All replacements and additions shall also be covered by thisS-- unty Instrument. All of the
foregoing is referred to in this Secunty Instrument as the "Propeny."
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant
and convey the Propeny and that the Property is unencumbered, except for encumbrances o: record. Borrower warrants
and will defend generally the title to the Propeny against all claims and demands, subject to any encumbrances of record!
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform covenants with
limited variations by junsdiction to constitute a uniform secunty instrument covennc real propenv.

UNIFORM COVENANTS Borrower and Lender covenant ana agree as mmi* ^
1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower \tiall promptly pay when due
the principal of and interest on theclebt evidenced by the Note and any prepayment and late charges due under the Note
2. Funds for Taxes and Insurance. Subject to applicable law or to a written waiver n> Lender. Borrower shall pay
to Lender on the day monthly payments are due under the Note, until the Note is paid in full, a sum ("Funds") equal to
one-twelfth of: (a) yearly taxes and assessments which may attain priority over this Security Instrument; (b) yearl\
leasehold payments or ground rents on the Property, if any; (c) yearly hazard insurance premiums; and (d) yearly
mortgage insurance premiums, if any. These items are called "escrow items." Lender may estimate the Funds due on the
basis of current data and reasonable estimates of future escrow items.
The Funds shall be held in an institution the deposits or accounts of which are insured or guaranteed by a federal or
state agency (including Lender if Lender is such an institution). Lender shall apply the Funds to pay the escrow items.
Lender may not charge for nolding and applying the Funds, analyzing the account or verifying the escrow items, unless
Lender pays Borrower interest on the Funds and applicable law permits Lender to make such a charge. Borrower and
Lender may agree in writing that interest shall be paid on the Funds. Uniess an agreement is made or applicable lawrequires interest to be oaid. Lender shall not be required to pay Borrower any interest or earnings on the Funds. Lender
shall give to Borrower, without charge, an annual accounting of the Funds showing credits ana debits to the Funds and the
purpose for which each deoit to the Funds was made. The Funds are pledged as additional security for the sums secured by
this Security Instrument.
If tne amount of the Funds held by Lender, together with the future monthly payments of Funds payable prior to
the due c^res of the escrow items, shall exceed the amount required to pay the escrow items wnen due. the excess shall be.
: - Borr* -v. ers option, either promptly repaid to Borrower or credited to Borrower on monthly payments of Funds. If the
-.uni of the r mds held by Lender is not sufficient to pay the escrow items wnen aue. Borrower shall pay to Lender any
-mount ~. •
to make UD tne aeficiency in one or more payments as reauired oy Lender.
. . -nent in full of all sums secured by this Security Instrument. Lender shall promptly refund to Borrower
...ij oy Lenaer. If under paragraph 19 the Property is sold or acquired by Lenae:. Lender shall apply, no later
:. irimeaiatcly prior to the sale of the Property or its acquisition by Lenaer, any Funds neld by Lender at the time of
..pplication as a credit against the sums secured by this Security Instrument.
3. Application of Pavmcnu. Uniess applicable law provides otherwise, all payments received by Lender under
i:icd:first,to late charges due under the Note; second, to prepayment charges due under the
paragraphs 1 and 2 sh:1.'
Note; third, to ••.• .ote under paragraph 2; fourth, to interest due: and iast, to pnnciDal due.
4 '
..;L;I*. Borrower shall pay all taxes, assessments, charges, fines and impositions attributable to the
Pro- . may attain priority over this Security Instrument, and leasehold payments or ground rents, if any.
. .rrower snaii pay these obligations m the manner provided in paragraph 2. or if not paid in that manner, Borrower shall
pay them on time directly to the person owed payment. Borrower shall promptly furnish to Lender all notices of amounts
to be paid under this paragraph. If Borrower makes these payments directly, Borrower shall promptly furnish to Lender
receipts evidencing the payments.
Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower: (a)
agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender; (b) contests in good
faith the lien by, or defends against enforcement of the hen in. legal proceedings which in the Lender's opinion operate to
prevent the enforcement of the lien or forfeiture of any pan of the Propeny; or (c) secures from the holder of the lien an
agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender determines that any part of
the Property is subject to a lien which may attain priority over this Security Instrument, Lender may give Borrower a
notice identifying the lien. Borrower shall satisfy the lien or take one or more of the actions set forth above within 10 days
of the giving of notice.
5. Hazard Insurance. Borrower shall keep the improvements now existmg or hereafter erected on the Property
insured against loss byfire,hazards included within the term "extended coverage" and any otner hazards for which Lender
requires insurance. This insurance shall be maintained in the amounts and for the periods that Lender requires. The
insurance'carrier providing the insurance shall be chosen by Borrower subiec: to Lenders approval which shall not be
unreasonably withheld.
All insurance policies and renewals shall be acceptable to Lender anc snail include a standard mortgage clause.
Lender shall have the right to hold the policies and renewals. If Lender requires. Borrower shall promptly give to Lender
all receipt ^ Daic -~miums and renewal notices. In the event of loss. Borrower shall give prompt notice to the insurance
carrier
.
*:naer m?y make proof of loss if not made promptly by Borrower.
_ .. :,. Lencer and Borrower otherwise agree m writing, insurance proceeds shall be appiied to restoration or repair
of the Propeny aamageo., if the restoration or repair is economically fea^iuie and Lender's security is not lessened. If the
restoration or repair is not economically feasible or Lender's secunty would be lessened, the insurance proceeds shall be
applied to the sums secured by this Security Instrument, whether or not then due, with any excess paid to Borrower. If
Borrower abandons the ProDerty, or does not answer within 30 days a notice from Lender that the insurance earner has
offered to settle a claim, then Lender may collect the insurance proceeds. Lender may use the oroceeds to repair or restore
the Property or to pay sums secured by this Security Instrument, whether or net then due. The 30-day penod will begin
when the notice is given.
Unless Lender and Borrower otherwise agree in writing, any application of proceeds to principal shall not extend or
postpone the due date of the monthly payments referred to in paragraphs 1 and 2 or change tne amount of the payments. If
under paragraph 19 the Propeny is acquired by Lender, Borrower's right to any insurance policies and proceeds resulting
from damage to the Propeny prior to the acquisition shall pass to Lenaer to the extent of the sums secured by this Security
Instrument immediately prior to the acquisition.
6. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage or substantially «, *,
change the Propeny, allow the Propeny to deteriorate or commit waste. I" this Secunty Instrument is on a leasehold, o \
Borrower shall comply with the provisions of the lease, and if Borrower acquires fee title to the Propeny, the leasehold and £ t |
fee title shall not merge unless Lender agrees to the merger in writing.
T^
7. Protection of Lender's Rights in the Property; Mortgage Insurance.
If Borrower fails to perform the ^ 3
covenants and agreements contained in this Security Instrument, or there is a iegal proceeding that may significantly affect f*^t
Lender's rights in the Propeny (such as a proceeding in bankruptcy, probate, for condemnation or to enforce laws or*3> "
regulations), then Lender may do and pay for whatever is necessary to protect the value of the Propeny and Lender's right J ^
in the Property. Lender's actions may include paying any sums secured by a lien which has pnonty over this Secunty CTT
Instrument, appearing in court, paying reasonable attorneys' fees and entering on the Property to make repairs. Although r ^
Lender may take action under this paragraph 7, Lender does not have to do so.
^^
Any amounts disbursed by Lender under this paragraph 7 shall become additional debt of Borrower secured by this
Security Instrument. Unless Bonower and Lender agree to other terms of payment, these amounts shall bear interest from
the date of disbursement at the Note rate and shall be payable, with interest, upon notice from Lender to Borrower
requesting payment.

If Lender required mortgage insurance as a condition of making the loan secured by this Secunty Instrument,
Borrower shall pa> the premiums required to maintain the insurance in effect until such time as the requirement for the
insurance terminates in accordance with Borrower's and Lender's written agreement or applicable la*
8. Inspection. Lender or its agent mav majce reasonable entries upon and inspections of the Property Lender
shall give Borrower notice at the time of or prior to an inspection specifying reasonable cause for the inspection
9. Condemnation. The proceeds ot any award or claim for damages, direct or consequential, m connection with
any condemnation or other taking of any part of the Property, or for conveyance m lieu of condemnation, are hereby
assigned and shall be paid to Lender
In the event of a total taking of the Property, the proceeds shall be applied to the sums secured by this Secunty
Instrument, whether or not then due, with any excess paid to Borrower In the event of a partial taking of the Property,
uniess Borrower and Lender otherwise agree m wntmg, the sums secured by this Secunt) Instrument shall be reduced by
the amount of the proceeds multiplied by the following fraction (a) the total amount of the sums secured immediately
before the taking, divided by (b) the fair market value of the Property immediately before the taking Any balance shall be
paid to Borrower
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the condemnor offers to
make an award or settle a claim for damages, Borrower fails to respond to Lender within 30 davs after the date the notice is
given. Lender is authonzed to collect and apply the proceeds, at its option, either to restoration or repair of the Property or
to the sums secured by this Secunty Instrument, whether or not then due
Unless Lender and Borrower otherwise agree in wntmg, any application of proceeds to pnncipal shall not extend or
postpone the due date of the monthly payments referred to m paragraphs 1 and 2 or change the amount of such payments
10. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or
modification of amortization of the sums secured by this Secunty Instrument granted by Lender to any successor in
interest of Borrower shall not operate to release the liability of the onginal Borrower or Borrower's successors in interest
Lender shall not be required to commence proceedings against any successor m interest or refuse to extend time for
payment or otherwise modify amortization of the sums secured by this Secunty Instrument by reason of any demand made
by the onginal Borrower or Borrower's successors m interest Any forbearance by Lender in exercising any nght or remedy
shall not be a waiver of or preclude the exercise of any nght or remedy.
11. Successors and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and agreements of
this Secunty Instrument shall bmd and benefit the successors and assigns of Lender and Borrower, subject to the provisions
of paragraph 17 Borrower's covenants and agreements shall be joint and several Any Borrower who co-signs this Secunty
Instrument but does not execute the Note, (a) is co-signing this Secunty Instrument only to mortgage, grant and convey
that Borrower's interest in the Property under the terms of this Secunty Instrument; (b) is not personally obligated to pay
the sums secured by this Secunty Instrument; and (c) agrees that Lender and any other Borrower may agree to extend,
modify, forbear or make any accommodations with regard to the terms of this Secunty Instrument or the Note without
that Borrower's consent.
12. Loan Charges. If the loan secured by this Secunty Instrument is subject to a law which sets maximum loan
charges, and that law is finally interpreted so that the interest or other loan charges collected or to be collected in
connection with the loan exceed the permitted limits, then: <a) any such ioan charge shall be reduced by the amount
necessary to reduce the charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded
permitted limits will be refunded to Borrower. Lender may choose to make this refund by reducing the pnncipal owed
under the Note or by making a direct payment to Borrower. If a refund reduces pnncipal, the reduction will be treated as a
partial-prepayment without any prepayment charge under the Note.
13. Legislation Affecting Lender's Rights.
If enactment or expiration of applicable laws has the effect of
rendering any provision of the Note or this Security Instrument unenforceable according to its terms, Lender, at its option,
may require immediate payment in full of all sums secured by this Secunty Instrument and may invoke any remedies
permitted by paragraph 19. If Lender exercises this option, Lender shall take the steps specified in the second paragraph of
paragraph 17
14. Notices. Any notice to Borrower provided for in this Secunty Instrument shall be given by delivering it or by
mailing it by first class mail unless applicable law requires use of another method The notice shall be directed to the
Property Address or any other address Borrower designates by notice to Lender Any notice to Lender shall be given by
first class mail to Lender's address stated heron or any other address Lender designates by notice to Borrower. Any notice
provided for in this Secunty Instrument shall be deemed to have been given to Borrower or Lender when given as provided
m this paragraph.
15. Governing Law; Severability. This Secunty Instrument shall be governed by federal law and the law of the
jurisdiction in which the Property is located. In the event that any provision or clause of this Secunty Instrument or the
Note conflicts with applicable law, such conflict shall not affect other provisions of this Secunty Instrument or the Note
which can be given effect without the conflicting provision. To this end the provisions of this Security Instrument and the
Note are declared to be severable. •
16. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this Secunty Instrument
17. Transfer of the Property or a Beneficial Interest in Borrower. If all or any part of the Property or any
g 1
interest in it is sold or transferred (or if a beneficial interest m Borrower is sold or transferred and Borrower is not a natural
jj*_J
person) without Lender's pnor written consent, Lender may, at its option, require immediate payment in full of all sums
£l3
secured by this Secunty Instrument. However, this option shall not be exercised by Lender if exercise is prohibited by
S2
federal law as of the date of this Secunty Instrument
T~
If Lender exercises this option. Lender shall give Borrower notice of acceleration The notice shall provide a penod — 1*3
of not less than 30 days from the date the notice is delivered or mailed within which Borrower must pay all sums secured by ^ ^ P
this Secunty Instrument If Borrower fails to pay these sums pnor to the expiration of this penod, Lender may invoke any
—
remedies permitted by this Secunty Instrument without further notice or demand on Borrower
FO
18. Borrower's Right to Reinstate. If Borrower meets certam conditions, Borrower shall have the nght to have
C^
enforcement of this Secunty Instrument discontinued at any tune pnor to the earlier of (a) 5 days (or such other penod as
^
applicable law may specify for reinstatement) before sale of the Property pursuant to any power of sale contained in this
Secunty Instrument, or (b) entry of a judgment enforcing this Secunty Instrument Those conditions are that Borrower
(a) pays Lender all sums which then would be due under this Secunty Instrument and the Note had no acceleration
occurred; (b) cures any default of any other covenants or agreements; (c) pays all expenses incurred in enforcing this
Secunty Instrument, including, but not limited to, reasonable attorneys' fees, and (d) takes such action as Lender may
reasonably require to assure that the hen of this Secunty Instrument, Lender's nghts in the Property and Borrower's
obligation to pay the sums secured by this Secunty Instrument shall continue unchanged Upon reinstatement by
Borrower, this Secunty Instrument and the obligations secured hereby shall remain fully effective as if no acceleration had
occurred However, this nght to reinstate shall not apply in the case of acceleration under paragraphs 13 or 17

19. Acceleration; Remedies. Lender mail give notice to Borrower pnw »u •unrm..u» ,»...,„..,»
breach of any covenant or agreement in this Security Instrument (but not prior to acceleration under paragraphs 13 and 17
unless applicable law provides otherwise). The notice shall specify: (a) the default; (b) the action required to cure the
default; (c) a date, not less than 30 days from the date the notice is given to Borrower, by which the default must be cured;
and (d) that failure to cure the default on or before the date specified in the notice may result in acceleration of the sums
secured by this Security Instrument and sale of the Property. The notice shall further inform Borrower of the right to
reinstate after acceleration and the right to bring a court action to mssert the non-existence of a default or any other
defense of Borrower to acceleration and sale. If the default is not cured on or before the date specified in the notice. Lender
at its option may require immediate payment in full of all sums secured by this Security Instrument without further
demand and may invoke the power of sale and any other remedies permitted by applicable law. Lender shall be entitled to
collect all expenses incurred in pursuing the remedies provided in this paragraph 19, including, but not limited to,
reasonable attorneys' fees and costs pf title evidence.
If the power of sale is invoked. Trustee shall execute a written notice of the occurrence of an event of default and of
the election to cause the Property to be sold and shall record such notice in each county in which any part of the Property
is located. Lender or Trustee shall mail copies of such notice in the manner prescribed by applicable law to Borrower and
to the other persons prescribed by applicable law. Trustee shall give public notice of the sale to the persons and in the
mannenprescribed by applicable law. After the time required by applicable law, Trustee, without demand on Borrower,
shall sell the Property at public auction to the highest bidder at the time and place and under the terms designated in the
notice of sale in one or more parcels and in any order Trustee determines. Trustee may postpone sale of all or any parcel of
the Property by public announcement at the rime and place of any previously scheduled sale. Lender or its designee may
purchase the Property at any sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any covenant or warranty,
expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the truth of the statements made
therein. 1 rustee shall apply the proceeds of the sale in the following order: (a) to all expenses of the sale, including, but not
limited to, reasonable Trustee's and attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess
to the person or persons legally entitled to it or to the county clerk of the county in which the sale took place.
20. Lender in Possession. Upon acceleration under paragraph 19 or abandonment of the Property, Lender (in
person, by agent or by judicially appointed receiver) shall be entitled to enter upon, take possession of and manage the
Property and to collect the rents of the Property including those past due. Any rents collected by Lender or the receiver
shall be applied first to payment of the costs of management of the Property and collection of rents, including, but not
limited to, receiver's fees, premiums on receiver's bonds and reasonable attorneys' fees, and then to the sums secured by
this Secunty Instrument.
21. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall request Trustee to
reconvcy the Property and shall surrender this Secunty Instrument and all notes evidencing debt secured by this Security
Instrument to Trustee. Trustee shall reconvey the Property without warranty and without charge to the person or persons
legally entitled to it. Such person or persons shall pay any recordation costs.
22. Substitute Trustee. Lender, at its option, may from time to time remove Trustee and appoint a successor trustee
to any Trustee appointed hereunder. Without conveyance of the Property, the successor trustee shall succeed to all the
title, power and duties conferred upon Trustee herein and by applicable law.
23. Request for Notices. Borrower requests that copies of the notices of default and sale be sent to Borrower's
address which is the Property Address.
24. Riders to this Security Instrument If one or moreridersare executed by Borrower and recorded together with
this Secunty Instrument, the covenants and agreements of each suchridershall be incorporated into and shall amend and
supplement the covenants and agreements of this Security Instrument as if the rider(s) were a part of this Secunty
Instrument. [Check applicable box(es)]
[Q Adjustable Rate Rider

Q Condominium Rider

Q Graduated Payment Rider

•

© O t h e r s ) [specify]

H 2-4 Family Rider

Planned Unit Development Rider

ADDENDUM TO THE ADJUSTABLE RATE RIDER

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security
Instrument and in any nder(s) executed by Borrower and recorded witrUt. /*/7
/

JF. y/sL^n

™*J
2 y

g

—Borrower

(Seal)
(Seal)

STATE OF UTAH,

SALT LAKE

—Borrower
—

COUNTY ss:

[Space Bdow This Une For Acknowledgment]

g
^
^"*
f\Q

CD
On this
26th
day of
SEPTEMBER
,19 85, personally appeared
before me
WAYNE E. HARDY
,
the signer(s) of the above instrument, who duly adknowledged to me that
he executed
the same.
My Commission expires: 9/3/89
Notary Rtfb

/^^K^Jdo^

Murray, Ud

Residing at:

ADJUSTABLE RATE NOTi.
This Note contains provisions allowing for changes in my interest rate every year.
If my interest rate increases, my monthly payments will be higher. If my interest rate
decreases, my monthly payments will be lower.

<;AIT I AKF

r.TTY

UIAH

<CITY)

(STATE)

SFPTFMRFR ?P
4033 SOUTH 1140 EAST, SALT LAKE CITY, UT

. 19 85

84121

(PROPERTY ADDRESS)

RROYVER'S PROMISE TO PAY
i return for a loan that I have received, I promise to pay U.S. S 8 9 , 3 0 0 . 0 0
(this amount is called "principal"), plus into the order of the Lender. The Lender is
HARDS-W00DBURY MORTGAGE CORP., A UTAH CORPORATION
. I underthat the Lender may transfer this Note. The Lender or anyone who takes this note by transfer and who is entitled to receive payments
this Note is called the "Note Holder!'
TEREST
iterest will be charged on that part of principal which has not been paid, beginning on the date I receive principal and continuing
;he full amount of principal has been paid.
ieginning on the date I receive principal, I will pay interest at a yearly rate of 9 . 0 0 0
En. The interest rate I will pay will change
ordance with Section 4 of this Note.
*he interest rate required by this Section and Section 4 of this Note is the rate I will pay both before and after any default described
:tion 7(B) of this Note.
YMENTS
A) Time and Place of Payments
will pay principal and interest by making payments every month.
will make my monthly payments on the first day of each month beginning on NOVFMBER 1 . 19 85 .1 will make these payments
' month until I have paid all of the principal and interest and any other charges described below
may owe under this Note. My monthly payments will be applied to interest before principal. If, on OCTOBER 1
, 20_JL5_,
owe amounts under this Note, I will pay those amounts in full on that date, which is called the "maturity date!'
[ will make my monthly payments at 1935 EAST VTNF STRFFT, P.O. ROY ?1RRQ: SA1 T I AKP* or at a different
if required by the Note Holder.
*CITY > .JJT 84121
[B) Amount of Monthly Payments
My monthly payment will be in the amount of U.S. S 7 1 8 . 5 3
This amount will change if the interest rate that I must pay
ges. The Note Holder will determine my new interest rate and the changed amount of my monthly payment in accordance with
on 4 of this Note.
MEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Change Dates
The interest rate I will pay may change on the first day of OCTOBER
19 86 , and on that day every 12th month thereafter,
i date on which my ^merest rate could change is called a "Change Date."
(B) The Index
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" is the weekly average yield on United
JS Treasury securities adjusted to a constant maturity of 1 year, as made available by the Federal Reserve Board. The most recent
x figure available as of the date 45 days before each Change Date is called the "Current Index.,,
If the Index is no longer available, the Note Holder will choose a new index which is based upon comparable information. The
t Holder will give me notice of this choice.
(C) Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding
TWO AND 5 0 / 1 0 0
_
percentage points ( 2 . 5 0 '
<r0i to the Current index. The Note Holder will then round
result of this addition to the nearest one-eighth of one percentage point (0.125^0). This rounded amount will be my new interest
until the next Change Date.
tfolio ARM — 1 Year Without Payment Cap, with Adjustment to Adjustment Rate Cap and Rate Cap Over Life.

i n e i>JOie n o i a e r win men ucicni

uic dinuuni ui mc monmiv pavmeni mai

IU UL ^UIUCILIU IU itpav me unpaiu pnncipa

ince of mv loan 1 am expected to owe on the Change Date in full on the matuntv date at m\ new interest rate in suostantiallv equa
ments The result of this calculation is called the "Full Pavment Amount" and it will be the new amount of m\ monthlv pavmeni
lect to subsection (D) below
(D) Limits on Interest Rate Changes.
The rate of interest I am required to pav shall never be increased or decreased on am sinde Interest Cnange Date b\ more tnai
%
from the rate of interest I have been paying for the preceding twelve months \lv interest rate also snail never be create
i 1 5 , Q 0 Q °7o
(E) Effective Date of Changes
My new interest rate will become effective on each Change Date I will pav the amount of mv new monthly pavment beginmnc
he first monthly pavment date after the Change Date until the amount of mv monthlv pavment changes again
(F) Notice nf Changes
The Note Holder will mail or deliver to me a notice of any changes in the amount of mv monthlv pavment before the effective
of any change The notice will include information required bv law to be given me and also the title and telephone number o
Tson who will answer anv question I may have regarding the notice
lORROWER'S RIGHT TO PREPAY
I have the right to make pavments of principal at any time before thev are due A pavment of principal onlv is known as a "prepavit" When I make a prepayment, 1 will tell the Note Holder in writing that I am doing so
I may make a full prepavment or a partial prepayment without paving any penaltv The Note Holder will use all of my prepayments
*duce the amount of principal that I owe under this Note If I make a partial prepavment, there will be no delays in the due date^
ay monthly payments unless the Note Holder agrees in writing to those delays Mv partial prepayment will reduce the amount of
monthly payments after the first Change Date following my partial prepavment However anv reduction due to mv partial prepavit may be offset by an interest rate increase.
JOAN CHARGES

If a law, which applies to this loan and which sets maximum loan charges, is finallv interpreted so that the interest or other loan
*ges collected or to be collected in connection with this loan exceed the permitted limits, then (I) any such loan charge shall be reauc>y the amount necessarv to reduce the charge to the permitted limit; and (n) anv sums alreadv collected from me which exceeded
nitted limns will be refunded to me. The Note Holder may choose to make this refund DV reducing the principal I owe under this
e or by making a direct pavment to me If a refund reduces principal, the reduction will be treated as a partial prepavment
BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charge for Overdue Payments
If the Note Holder has not received the full amount of any of m> monthly payments bv the end of 15
calendar days after
date it is due, I will pa> a late charge to the Note Holder The amount of the charge will be
4.0
<fo of my overdue pavment
inncipal and interest 1 will pay this late charge promptly but only once on an> late pavment
(B) Default
If I do'not pay the full amount of each monthly payment on the date it is due, I will be in default
(C) Notice of Default
If I am in default, tne Note Holder may send me a written notice telling me that if I do not pav the overdue amount bv a certain
, the Note Holder mav require me to pay immediately the full amount of principal whicn has not been paid and all the interest
I owe on that amount That date must be at least 30 days after the date on which the notice is mailed or delivered to me
(D) No Waiver By Note Holder
Even if, at a time when I am in default, the Note Holder does not require me to pav immediately in full as described above, the
s Holder will still have the right to do so if I am in default at a later time
(E) Pa>ment of Note Holder's Costs and Expenses
If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to be paid
: by me for all of its costs and expenses m enforcing this Note to the extent not prohibited bv applicable law. Those expenses include,
example, reasonable attornevs' fees.
IIVING OF NOTICES
Unless applicable law requires a different method, any notice that must be given to me under this Note will be given bv mailing
first class mail or by delivering it to me at the Property Address above or at a different address if I give the Note Holder a notice
ly different address.
Any notice that must be given to the Note Holder under this Note will be given bv mailing it bv first class mail to the Note Holder
le address stated in Section 3(A) above or at a different address if I am given a notice of tnat different address.
OBLIGATIONS OF PERSONS UNDER THIS NOTE
If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises maoe in tnis
% including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser of this Note is also obligated
o these things. Any person who takes over these obligations, including the obligations of a guarantor, surety, or endorser of this
i, is also obligated to keep ail of the promises made in this Note. The Note Holder mav enforce its rights under this Note against
person individually or against all of us together. This means that any one of us may be required to pay all of the amounts owed
rr this Note.

^ArVLKb

and any other person who has obligations under this Note waive the rights of presentment and notice of dishonor. "Presentment"
s the right to require the Note Holder to.demand payment of amounts due. "Notice of dishonor" means the right to require the
Holder to give notice to other persons that amounts due have not been paid.
HIS NOTE SECURED BY A SECURITY INSTRUMENT
n addition to the protections given to the Note Holder under this Note, a Mortgage. Deed of Trust, or Deed to Secure Debt (the
irity Instrument") with an Adjustable Rate Rider, dated the same day as this Note, protects the Note Holder from possible losses
i might result if I do not keep the promises which I make in this Note. That Security Instrument and Rider describe how and
• what conditions I may be required to make immediate payment in full of all amounts I owe under this Note. Some of those condiare described as follows:
fer of the Property or a Beneficial Interest in Borrower. If all or any part of the Property or any interest in it is sold or transferred
a beneficial interest in Borrower is sold or transferred and Borrower is not a natural person) without Lender's prior written consent,
*r may, at its option, require immediate payment in full of all sums secured by this Security Instrument. However, this option shall
s exercised by Lender if exercise is prohibited by federal law as of the date of this Security Instrument. Lender also shall not exercise
ption if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate the intended transferee as if
' loan were being made to the transferee; and (b) Lender reasonably determines that Lender's security will not be impaired by the
assumption and that the risk of a breach of any covenant or agreement in this Security Instrument is acceptable to Lender.
To the extent permitted by applicable law, Lender may charge a reasonable fee as a condition to Lender's consent to the loan assumption.
*r may also require the transferee to sign an assumption agreement that is acceptable to Lender and that obligates the transferee
*p all the promises and agreements made in the Note and in this Security Instrument. Borrower will continue to be obligated under
fote and this Security Instrument unless Lender releases Borrower in writing.
f Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice of acceleration. The notice
provide a period of not less than 30 days from the date the notice is delivered or maiied within which Borrower must pay all sums
sd by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any
lies permitted by this Security Instrument without further notice or demand on Borrower.

Witness the hand(s) and seal(s) of the undersigned.

(Seal)
-Borrower

(Seal)
-Borrower

(Seal)
-borrower

[Sign Original Only]

Without recourse, PAY TO TEE ORDER OF
CITICORP BCMEONERS, D C .
RICHARDS-WOCOBUEY M3ETGAGE CORP.

Michael L. Verkler
Vice President

ADJUSTABLE RATE RIDER
THIS ADJUSTABLE RATE RIDER is made this 26th day of SEPTEMBEP
19_JJL, and is incorporated into
ill be deemed to amend and supplement the Mortgage, Deed of Trust, or Deed to Secure Debt (the "Security Instrument")
same date given bv the undersigned (the "Borrower") to secure Borrower's Adjustable Rate Note to
RICHARnS-WOODBIIRY MORTGAGE CORP.. A UTAH CORPORATION

.endcr") of the same date (the "Note") and covering the property described in the Security Instrument and located at:

4033 SOUTH 1140 EAST, SALT LAKE CITY, UT 84121
(Property Address)

The Note contains provisions allowing for changes in the interest rate every year. If the interest rate increases, the Borrower's monthly payments will be higher. If the interest rate decreases, the Borrower's
monthly payments will be lower.
In addition to the covenants and agreements made in the Security Instrument, Borrower and Lender
• covenant and agree as follows:
ADDITIONAL COVENANTS.

ITEREST RATE AND MONTHLY PAYMENT CHANGES
<%. Section 4 of the Note provides for changes in the interest rate and
ote provides for an initial interest rate of 9.000
mthly payments, as follows:
OEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Change Dates
The interest rate I will pay may change on the first day of
OCTOBER
19 86 , an d o n t h a t day every 12th month
fter. Each date on which my interest rate could change is called a "Change Date.,,
(B) The Index
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" is the weekly average yield
ited States Treasury securities adjusted to a constant maturity of 1 year, as made available by the Federal Reserve Board. The
•ecent Index figure available as of the date 45 days before each Change Date is called the "Current Index.*'
If the Index is no longer available, the Note Holder will choose a new index which is based upon comparable information.
lote Holder will give me notice of this choice.
(C) Calculation of Changes
g
Before each Change Date, the Note Holder will calculate my new interest rate by adding
TWO AND 50/100
~
percentage points ( 2 . 5 0
<fo) to the Current Index.' The Note Holder will ther£j
the result of this addition to the nearest one-eighth of one percentage point (0.123%). This rounded amount will be my newf ~
st rate until the next Change Date.
The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay the unpaid princip3
:e of my loan I am expected to owe on the Change Date in full on the maturity date at my new interest rate in substantia
payments. The result of this calculation is called the "Full Payment Amount", and it will be the new amount of my monthly^
;nt, subject to.subsection (D) below.
^
(D) Limits on Interest Rate Changes.
—s
The rate of interest I am required to pay shall never be increased or decreased on any single Interest Change Date by more
JLJ5
from the rate of interest I have been paying for the preceding twelve months. My interest rate also shall never be
T than 15.000 o/n
(E) Effective Date of Changes
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly payment beginning
e first monthly payment date after the Change Date until the amount of my monthly payment changes again.
(F) Notice of Changes
The Note Holder will mail or deliver to me a notice of any changes in the amount of my monthly payment before the effective
)f any change. The notice will include information required by law to be given me and also the title and telephone number of
son who will answer any questions I may have regarding the notice."

olio ARM — 1 Year Without Payment Cap, With Adjustment to Adjustment Rate Cap and Rate Cap Over Life.

\NSFER OF THE PROPERT . OR A BENEFICIAL INTEREST IN > ,KKO\VEK
n Covenant 17 of the Security Instrument is amended to read as follows:
Transfer of the Property or a Beneficial Interest in Borrower. If all or any part of the Property or any interest in it is sold
sferred (or if a beneficial interest in Borrower is sold or transferred and Borrower is not a natural person) without Lender's
ritten consent, Lender may, at its option, require immediate payment in full of all sums secured by this Security Instrument,
sr, this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of this Security Instrument.
also shall not exercise this option if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate
nded transferee as if a new loan were being made to the transferee; and (b) Lender reasonably determines that Lender's security
; be impaired by the loan assumption and that the risk of a breach of any covenant or agreement in this Security Instrument
nable to Lender.
To the extent permitted by applicable law, Lender may charge a reasonable fee as a condition to Lender's consent to the loan
tion. Lender may also'require the transferee to sign an assumption agreement that is acceptable to Lender and that obligates
isferee to keep all the promises and agreements made in the Note and in this Security Insirument. Borrower will continue to
gated under the Note and this Security Instrument unless Lender releases Borrower in writing.
If Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice of acceleration. The
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within which Borrower must
sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lender
voke any remedies permitted by this Security Instrument without further notice or demand on Borrower.
BY SIGNING BELOW, Borrower accepts and agrees to the j^ms and covenants contained in this Adjustable Rate Rider.

(Seal)

^^K!^SJM

—Borrower

(Seal)
—Borrower

.(Seal)
—Borrower
[Sign Original Only]

^ \

CO
CD

ro
00

Remaining Term
ADDENDUM TO THE ADJUSTABLE RATE RIDER
THIS ADDENDUM TO ADJUSTABLE RATE RIDER is made this 26th
y of
SEPTEMBER
, 19 85 , and is incorporated into and shall
deemed to amend and supplement the Adjustable Rate Rider to the
rtgagef Deed of Trust, or Deed to Secure Debt (the "Security Instrunt w ), each of which bears the same date shown above and is given
the undersigned (the "Borrower") to secure Borrower's Adjustable
te Note toRICHARDS-WOODBURY MORTGAGE CORP. (the "Lender") of the same date
he "Note") and covering the property described in the Security Instrunt and located at: 4033 SOUTH 1140 EAST, SALT LAKE CITY, UT 84121
(Property Address)
In addition to the provisions contained in the Adjustable Rate
der, this addendum permits the Borrower to convert the Adjustable
te Loan into a fixed rate level payment, fully amortizing loan for
e remaining term of the Adjustable Rate Loan.
iDITIONAL COVENANTS.
In addition to the covenants and agreements
.de in the Security Instrument and Adjustable Rate Rider, Borrower
id Lender further covenant and agree as follows:
OPTION TO CONVERT TO FIXED RATE
Notwithstanding anything to the contrary in the Adjustable Rate
>te or the Adjustable Rate Rider, I may choose to convert my adjustable
Lte payments to fixed rate payments if the following conditions are
it:

1) My adjustable rate loan is not in foreclosure or default;
2) My adjustalbe rate loan does not have two or more late payment
assessments in the twelve months immediately preceding the
conversion date; and
3) My adjustable rate loan payments must be current as of 45
days prior to the effective conversion date.
Provided that these conditions are met, I may choose to convert
adjustable rate loan to a fixed rate loan. The convertible option
in be exercised once during the life of the loan, at ANNIVERSARY ADJUSTMENTS
YEARS ONE THROUGH FIVE
If I choose to make this conversion, I must respond to the Lender's
mversion offer within the time frame specified by the Lender. I
ist also sign a Modification Agreement changing the terms of the g ]
>te as necessary to give effect to the conversion. The Modification S »
jreement must be signed and received by the Lender within the time CJT
:ame specified by the Lender. Beginning with the Effective Conversion £3
itef if such conversion has been chosen, my interest rate will be CO
pial to the required yield that the Lender is charging on similar
>rtgage loans 45 days prior to the Effective Conversion Date.
f

I choose to make this conversion, any rate cap options which were
Bviously selected by me will no longer apply.
The fixed interest
te charged to me at the time of conversion, or my new fixed rate
yment amount, will not be limited by the previously selected caps.
ce I have chosen to make this conversion to a fixed rate loan, an
sumption of the fixed rate loan may only be permitted by the Lender
accordance with the terms and provisions of the Assumption Rate
mmitment Certificate which I have signed and which bears the same
te shown above.
DETERMINATION OF NEW PAYMENT AMOUNT
If I choose to convert to a fixed rate loan as provided in Section
above, the Lender will then determine the amount of my monthly payment
icessary to fully amortize my loan in substantially equal payments.
,e result of this calculation will be the new amount of my monthly
yment (the "New Payment Amount").
PAYMENT OF NEW PAYMENT AMOUNT; CONTINUATION OF FIXED RATE
Beginning with my first monthly payment that becomes due after
le Effective Conversion Date, I will, if I have chosen the foregoing
inversion, pay the New Payment Amount as my monthly payment, and
le interest rate I pay will not change from the fixed rate established
5 of the Effective Conversion Date.
PAYMENT 0? CONVERSION FEE
For choosing to convert my Adjustable Rate Loan to a fixed rate
Dan, as provided above, I will pay Lender a conversion fee equal
*m
ONE PERCENT OF THE UNPAID PRINCIPAL BALANCE
.
lis conversion fee must be paid to the Lender, and received within
.ie time frame specified by Lender.
NOTICE BY LENDER
Before each Effective Conversion Date, if the conditions in Section
are met, the Lender will mail to me a notice which contains the
ollowing information:
1)
2)
3)
4)
5)

the new fixed interest rate
the new monthly payment amount
the amount of the conversion fee
a date by which I must respond to this offer
the name, address and phone number of a customer service
representative.

rovided that I respond to the notice at the above listed address
y the date specified in item 4 above, the Lender will mail to me
Modification Agreement and a Truth-In-Lending Disclosure Statement,
'hese documents, executed by me, and the stated conversion fee must
>e received by the lender within the time frame specified in the notice.

FAILURE TO CHOOSE CONVERSION
If I do not, before the last possible Conversion Date specified
\ Section A above, give notice to the Lender that I choose to convert
{ Adjustable Rate Loan to a fixed rate loan and comply with the other
^quirements of Section A above, I will no longer have the right to
invert my Adjustable Rate Loan to a fixed rate loan.
Q WITNESS WHEREOF,
ite Rider.

Borrower has executed this34£er6kum to Adjustable

trover

^JAYftE E. HARDY

Borrower
Borrower

CO

3T

Attachment B

BRYAN C. ROBINSON, Bar #2778
CLAY HARRISON, Bar #5080
SHAPIRO & ROBINSON
Attorney for Claimant
180 South 300 West, Suite 350
Salt Lake City, Utah 84101
(801) 364-1818

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT COURT OF UTAH
Central Division
—oooOooo—
In re:

WAYNE HARDY,
dba TAN'S & HAN f S
ORDER GRANTING RELIEF
FROM THE AUTOMATIC STAY

Debtor(s).

Bankruptcy No. 87&-04001
Chapter J_

The Motion of CITICORP HOMEOWNERS, INC., for Relief from the
Automatic

Stay

of

11

U.S.C.

Section

362

came

on

for

hearing

before the above-entitled Court on the 13th day of April, 1988,
at the hour

of

Judge presiding.

2:00

p.m. before

the Honorable Judith Boulden,

Clay Harrison appeared on behalf of the moving

party and Debtors' attorney appeared and ,made no objection to the
Motion for Relief after having been given notice of the same.
objection to the Motion was filed by the Trustee.

No

Based upon

the record on file and the representations made in Court, it is
hereby;

ORDERED
1.

That the Automatic Stay in the above-entitled bankruptcy

proceeding is immediately vacated and extinguished and declared
void

ab initio as to secured

successors

in

interest

and

creditor, its assignees, and/or
that

the

secured

creditor,

its

assignees and/or successors in interest may pursue is remedies
under state law in connection with the subject note and deed of
trust, and thereafter commence any action necessary to obtain
complete possession of the subject property.
Dated this

Q

day of

^M

C

^J

, 1988.

BY THE COURT:

J£±
'; r p^r>-r... ,.
"'*•-•—-•':.'.' f vvr.' ;

;

m

61988

Judith Boulden
Bankruptcy Judge

Attachment C
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01
Client: Citicorp Mortgage, Inc.
Loan No.: 2209634
Our File: 1381

4681239
28 SfPTEHBER 82
KATIE
L.

02:34 T"
DIXON

KECOfcDER. SALT u«K£ CO'JNTY, «JT«H
SHAPIRO & ROBIKSf'N
REC BY: O'JOOTHY -.iNriELO- OEfUTY

2 2 After recording, mail t o :
£ 4 SHAPIRO 6 ROBINSON
Q O Bryan C Robinson, Attorney
C O 180 South 300 West, Suite 350
*J« Salt Lake City, Utah 84101
(801) 364-1818
TRUSTEE'S DEED
THIS INDENTURE made September 2 8 , 1988, between BRYAN C ROBINSON as
Successor Trustee and Grantor, and CITICORP MORTGAGE, INC., Grantee,
of P.O. Box 790014, St. Louis, Missouri 63179-0014.
In consideration of Ten Dollars and other valuable consideration
received, the Trustee and Grantor hereunder hereby conveys, without
warranty, express or implied, to Grantee the following described real
property situated in Salt Lake County, Utah:
Lot 12, T H E MANOR, according to the plat thereof, as racorded
in the office of the County Recorder of said county.
Recitals
A.
This conveyance is made pursuant to the powers conferred on
Grantor by:
1.
That Trust Deed dated September 26, 1985, executed by WAYNE
E. HARDY, an unmarried man, Trustor, to SECURITY TITLE COMPANY,
Trustee, with RICHARDS-WOODBURY MORTGAGE CORP., Beneficiary, recorded
September 26, 1985, as Entry No. 4142659, in Book 5694, at Page 1223,
official records of Salt Lake County, Utah, conveying the property
described above as security for the promissory note and other
obligations as set forth in the Trust Dead, and assigned to CITICORP
HOMEOWNERS, INC., its successors and/or assigns, by an assignment of
September 26, 1985, recorded September 30, 1985, as Entry N o .
4143573, in Book 5695, at Page 566, official records of Salt Lake
County, Utah.
2.
That Substitution of Trustee of M a y 13, 1988, recorded May
27, 1988, as Entry N o 4629768, in Book 6033, at Page 4, official
records of Salt Lake County, Utah, whereby Grantor succeeded SECURITY
TITLE COMPANY as trustee; and
B.
After satisfaction of the conditions authorising
conveyance specified in said Trust Deed and by law, as follows:

this

1.
Breach and default occurred under the provisions of the
Trust Deed in t h e manner set forth in t h e Notice of Default referred
to below, such default continuing until tiae of sale.

2.
CITICORP HOMEOWNERS, INC., tha than holder of the note
secured by said Trust Dead and Beneficiary under same; caused the
Trustee to execute a written Notice of Default and of election to
sell, dated May 17, 1988 which notica was duly recorded on May 27,
1988, as Entry No. 4629769, in Book 6033, at Page 5, official records
of Salt Lake County, Utah.
3.
Not later than ten daya after said Notice of Default was
recorded, the Trustee duly nailed or otherwise provided in the manner
required, all copiea of such notica required under the Trust Deed or
by law, including notice to the Trustor at its proper address and to
all who properly filed for record Requests for Notice.
4. The Trustee, in consequence of the foregoing and of the
passage of at least three months after said Notice of Default was
recorded, executed its Notice of Sale declaring the tine and place of
sale to be on September 28, 1988, at tha hour of 10:00 a.m., at the
North front door of the Salt Lake County Courthouse, 240 East 400
South, 3rd Floor, Salt Lake City, Utah, in tha County of Salt Lake,
State of Utah, and particularly describing the property and setting
out the conditions of sale; and gave such notice of sale as follows:
a. By posting such notice at least twenty daya prior to the date
of sale in a conspicuous place on the property to be sold and in at
least three public places of the city or county in which the property
to be sold is situated, as follows:
Salt Lake County Courthouse, Salt Lake City, Utah
Murray Post office, Murray, Utah
Telephone Pole at 1100 East 3995 South, Salt Lake City, Utah
b. By publishing such notice in The Intemountain Commercial
Record, a newspaper of general oiroulation in Salt Lake County, Utah
three tines once a week for three consecutive weeks on: September 2,
1988 and again on September 9, 1988 and September 16, 1988, the last
publication occurring at laaat tan daya and not mora than thirty days
prior to the day of ealei and
c. By mailing copies of such notice, a<. least twenty days prior <~i
to sala, to those having tha right to receive them under the Trust ?
Deed and by law, including tha Trustors thereunder.
g>
5. At the tine and place of sala specified above, the Trustee
duly sold at public auction to Grantee, the highest bidder, the above
described property for the bid prioe of $41,300.00, which has been
received by the Trustee and appliad on the obligation secured as
required by law and tha provieione of tha Trust Deed.
6. All other applicable Utah statutory provisions or Trust Deed
terns have been complied with aa to acts to be performed and notice
to be given.

^j
^
w?
££
go

C tigRNSON
fccaaaor Truataa and Grantor
180 South 300 Waat, Suita 350
Salt Laka City, Utah 84101
•TATS OP UTAH

)

COUNTY OF S A M LARS )

aa.

On tha 28th day of ftaptaabar, 1988, paraonally appaarad
bafora na BRYAN C ROBINSON, Succaaaor Truataa and Grantor, a
aaabar of tha Utah Stata Bar and aignar of tha *bova instrument,
who duly auknowladgad to aa that ha axacutad tha aaaa.

&u
NOTARY^UBLIC
Residing at: Magna, Utah
My Coaaission Expirest

oa-oa-ta
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH

In Re

Wayne Hardy

Bankruptcy No.

87B-04001

NOTICE OF DENIAL
Debtor(s).

OF DISCHARGE

TO THE DEBTOR, DEBTOR'S ATTORNEY, CREDITORS AND OTHER INTERESTED PARTIES:
Pursuant to Bankruptcy Rule 4006, you will hereby take notice that the Discharge
has been denied in the above entitled case.
DATED:M-Y

15,

198 9
WILLIAM C. STILLGEBAUER
Clerk, U.S. Bankruptcy Court
Room 361, U.S. Courthouse
350 South Main Street
Salt Lake City, Utah 84101

Attachment E
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87B-04001

CASE N(

ADVERSARY N O

^ ^

? &

,M RP

' & ^%Q-

PL^1NT1FF_

CHAPTER

D

DEFENDANT.

Hearing on

XE Trial

Wayne Hardy

,

(continued)

J u d i t h A. Boulden

PRESENT: HON.

JUDGE PRESIDING

Laura Robinson

Glen L. S n e l l , Jr
COURTROOM DEPUTY
TRUSTEE.
DKgTOLR/ffX S a l t l a k p
OECKRPTOCK Wayne E.

City

Hardy

CREDITOR
CREDITOR
CREDITOR

COURT REPORTER

PERSONALLY

Firpmpn's

D

COUNSEL.
COUNSEL.

•
•
•

COUNSEL.
COUNSEL.
COUNSEL.
COUNSEL.

Credit

CONVENED AT:.
PROCEEDINGS:
3:03
O APPEARANCES MADE. ARGUMENTS PRESENTED.
•
Q DISCLOSURE STATEMENT ADDRESSED BY PROPONENT
• CONFIRMATION OF PLAN ADDRESSED BY PROPONENT
L ] APPLICATION FOR COMPENSATION ADDRESSED
L J STIPULATION PRESENTED
LJ ORAL Z WRITTEN
r . NO OBJECTIONS

RULING:
•
DISCLOSURE STATEMENT
Q
•
C
X2
X3
•
H
[j
XZ3

_
_
__ ADEQUATE, U

Srntt P. PiPrrP
Ray S.

Stoddard

3:20

CONCLUDED AT:.
WITNESS(ES) SWORN

EXHIBITS

SEE ATTACHED LIST

[_j Marked, offered and received

Routed to LJ exhibit cabinet i_J attached

INADEQUATE

MOTION D GRANTED. D DENIED.
RELIEF SOUGHT IN COMPLAINT _ j GRANTED, G DENIED, L DEFAULT, C COMPLAINT DISMISSED.
MATTER TAKEN UNDER ADVISEMENT.
0 R A L FINDINGS AND CONCLUSIONS MADE OF RECORD.
S c o t t C. Pierce
©ftQ€6<®fl JUDGMENT TO BE PREPARED BY
CONFIRMATION OF PLAN
G GRANTED, G DENIED.
STIPULATION APPROVED.
FEES AND COSTS ALLOWED AS PRAYED.
T h e c o u r t f i n d s t h a t . Mr
H a r d y k n o w i n g l y and f r a u r i i i 1 p n t . l v marip a f a U p o a t h i n

connection w i t h t h i s bankruptcy case and that as a r e s u l t of such a c t i o n and v i o - l a t i o
of Section 727aT4) (A) requires t h a t Mr.Hardy be denied his discharge i n t h i s bankrupt
case. Because o f s u b s t a n t i a l and egregious nature of the omission on the Statement o
A f f a i r s , i t i s t h e courts conclusion t h a t in a l l respects a general denial of d i s c h a r
i s warranted i n t h i s case, i t is not necessary f o r the c o u r t to review the o t h e r caus
of a c t i o n r e l a t i v e to Section 727 or 523. P l a i n t i f f i s to prepare judgement on gener
denial of d i s r h ^ n p
CONTINUED TO

AT

Attachment F

Bryan C Robinson, Bar #2778
SHAPIRO & ROBINSON
Attorneys for Plaintiff
180 South 300 West, Suite 350
Salt Lake City, Utah 84101
(801) 364-1818
IN THE THIRD JUDICIAL DISTRICT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
CITICORP MORTGAGE, INC.,

]
i

COMPLAINT

v.

i

C i v i l No. QtetoHolS

WAYNE E. HARDY,

i

Judge

Plaintiff,

K<WA<+K

p

%

$.l<j*'x"P

Defendant.

COMES NOW Plaintiff CITICORP MORTGAGE, INC., who alleges as
cause of action against Defendant as follows:
1.

Plaintiff is a Delaware corporation who does business

in the State of Utah as a lending institution that makes and
purchases loans secured by real property.
2.

Defendant WAYNE E. HARDY is a resident of Salt Lake

County, State of Utah.
3.

The real property that is involved in this cause of

action is located in Salt Lake County, State of Utah.
4.

On or about September

26, 1985 defendant WAYNE E.

HARDY, for a good and valuable consideration, delivered up to
Richards Woodbury Mortgage Corporation, a Utah corporation, a
Promissory Note (the "Note") in the amount of $89,300.00 , with
interest to accrue initially at the rate of 9.0%.

The interest

rate was and is subject to change, all according to the terms of
the Adjustable Rate Note and the Adjustable Rate Rider

(the

"Rider").

A copy of the Note is attached hereto as Exhibit "A"

and is incorporated herein by reference, and a correct copy of
the Adjustable Rate Rider is attached hereto as Exhibit "B1 and
also incorporated herein by reference.
5.

As security for the Note, the Defendant WAYNE E. HARDY,

did, on September 26, 1985, make and execute a certain Deed of
Trust, which Trust Deed was duly and properly recorded in the
records of the Salt Lake County Recorder as Entry No. 4142659, in
Book 5694, at Page 1223.

Said Trust Deed conveyed in trust for

the beneficiary the following described property situated in Salt
Lake County, State of Utah:
LOT 12, THE MANOR, according to the plat thereof, as
recorded in the office of the County Recorder of Salt Lake
County.
A copy of said Trust Deed is attached hereto as Exhibit "C" and
is incorporated herein by reference.
6.

On

or

about

September

26, 1985, Richards Woodbury

Mortgage Corporation, for a valuable consideration, assigned the
Note and Lien to Citicorp Homeowner's, Inc.

Plaintiff CITICORP

MORTGAGE, INC., formerly known as Citicorp Homeowner's Inc.,
became and still is the owner and holder of the Note and Lien. A
copy of the Assignment is attached hereto as Exhibit "D" and is
incorporated

herein by reference.

Said Assignment was duly

recorded in the records of the Salt Lake County Recorder as Entry
No. 4143573 in Book 5695, at Page 566.
7.

Defendant WAYNE E. HARDY defaulted under the terms of

the Note and Trust Deed and Plaintiff was required to accelerate
and foreclose on the Trust Deed under the terms thereof.

A non-

judicial

foreclosure action was commenced and completed, all

within and pursuant to Utah Code Ann. §§ 57-1-24, et seq.
particulars

of

said

foreclosure

action

are

given

in

The
that

Trustee's Deed attached hereto as Exhibit "E" and incorporated
herein by reference.
8.

At said Trustee's Sale, the Property was sold to the

highest bidder.

Plaintiff was the highest bidder, and the

Property was sold to Plaintiff for $41,300.00.

Attorney's fees

and other costs of the sale were $1,473.58, which, pursuant to
Utah Code Ann. § 57-1-29, were deducted from the sale proceeds,
the remainder being applied to the indebtedness.
9.

The fair market value of the property at the time of

the sale was determined

to be $74,900.00.

This amount was

derived from an accurate appraisal of the property.
that

appraisal

is

attached

hereto

as

Exhibit

A copy of

"F"

and

is

incorporated herein by reference.
10.

The amount of indebtedness secured at the time of sale

was $104,527.97.

This amount is the sum of principal owed

($88,457.43), interest owed to the date of sale ($13,411.14),
total

foreclosure

fees

($1,473.58),

fees

for

inspecting

the

property ($50.00), and a negative reserve balance added thereto
($1,135.82).
11.

The difference between the amount owed at the time of

the Trustee's Sale and the fair market value of the property is
$29,627.97.
12.

Utah Code Ann. § 57-1-32 states that the court may

grant a deficiency judgment in the amount of the difference

between the total amount under the Note and Trust Deed and the
fair market value of the property.
WHEREFORE, Plaintiff prays for judgment against Defendant as
follows:
1.

For the amount of $29,627.97, plus interest as allowed

by law.
2.

For

Plaintiff's

costs

and

attorney's

fees

incurred

herein.
3.

For such other and further relief as the Court may deem

proper.
DATED this 27th day of June, 1989.

K2

n C S^dbinson
torney for Plaintiff
P l a i n t i f f ' s Address:
P.O. Box 790014
St. Louis, Missouri

63179-0014

EXHIBIT "A"

ADJUSTABLE RATE NOTJU

This Note contains provisions allowing for changes in my interest rate every year.
If my interest rate increases, my monthly payments will be higher. If my interest rate
decreases, my monthly payments will be lower.

SA1 T 1 AKF f.TTY

UIAH

(CITY)

(STATE)

SFPTFMRFR ?fi , 19_£5_
4033 SOUTH 1140 EAST, SALT LAKE CITY, UT 84121
(PROPERTY ADDRESS)

BORROWER'S PROMISE TO PAY
In return for a loan that I have received, I promise to pay U.S. S 89,300.00
est, to the order of the Lender. The Lender is

(this amount is called "principal"), plus i

RICHARDS-W00DBURY MORTGAGE CORP., A UTAH CORPORATION

I Und

ind that the Lender may transfer this Note. The Lender or anyone who takes this note by transfer and who is entitled to receive payme]
der this Note is called the "Note Holder."
INTEREST
Interest will be charged on that part of principal which has not been paid, beginning on the date I receive principal and continui
itil the full amount of principal has been paid.
°7n. The interest rate I will pay will chai
Beginning on the date I receive principal, I will pay interest at a yearly rate of 9.000
accordance with Section 4 of this Note.
The interest rate required by this Section and Section 4 of this Note is the rate I will pay both before and after any default descril
Section 7(B) of this Note.
PAYMENTS
(A) Time and Place of Payments
I will pay principal and interest by making payments every month.
I will make my monthly payments on the first day of each month beginning on NOVFMBFR 1 T 19 85 .1 will make these paym<
r
ery month until I have paid all of the principal and interest and any other charges described be!
at I may owe under this Note. My monthly payments will be applied to interest before principal. If, on OCTOBER 1
20 1 Fj
still owe amounts under this Note, I will pay those amounts in full on that date, which is called the "maturity date."
I will make my monthly payments at 1935 EAST VTNF STRFFT, P.O. BOX 71589, SA1 T 1 AKP* or at a diffei
ace if required by the Note Holder.
*CITY , 0JT 84121
(B) Amount of Monthly Payments
My monthly payment will be in the amount of U.S. S 718.53
This amount will change if the interest rate that I must
ranges. The Note Holder will determine my new interest rate and the changed amount of my monthly payment in accordance i
action 4 of this Note.
INTEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Change Dates
The interest rate I will pay may change on the first day of OCTOBER
19 86 , and on that day every 12th month therea
ach date on which my interest rate could change is called a "Change Date:*
(B) The Index
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" is the weekly average yield on Ur
tates Treasury securities adjusted to a constant maturity of 1 year, as made available by the Federal Reserve Board. The most re
idex figure available as of the date 45 days before each Change Date is called the "Current Index"
If the Index is no longer available, the Note Holder will choose a new index which is based upon comparable information,
lote Holder will give me notice of this choice.
(C) Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding TWO AND 50/100
_
percentage points ( 2 . 5 0 '
%) to the Current Index. The Note Holder will then re
ne result of this addition to the nearest one-eighth of one percentage point (0.125%). This rounded amount will be my new int
ate until the next Change Date.
— 1 Ypar Without Payment Can. with Adiustment to Adiustment Rate CaD and Rate Cap Over Life.

L ._ a i u u u m ui me inoniniy payment mat
aiu oe suincient to repay the unpaid princip
w A 4 V 1 „ V 1 .,,., l( ,wu uwiw»».
ance of my loan I am expected to owe on the C h a n g e Date in full on the maturity date at my new interest rate in substantially e q i
'merits. The result of this calculation is called the "Full Payment Amount", and it will be the new a m o u n t of my monthly paymei
iject to subsection (D) below.
(D) Limits on Interest Rate Changes.
The rate of interest I am required to pay shall never be increased or decreased on any single Interest Change Date by more th
)%
from the rate of interest I have been paying for the preceding twelve months. M y interest rate also shall never be greai
n 1 5 . 0 0 0 Q7o.
(E) Effective Date of Changes
My new interest rate will become effective o n each Change Date. I will pay the a m o u n t of my new monthly payment beginni
the first monthly payment date after the Change Date until the amount of my monthly payment changes again.
(F) Notice nf Changes
The Note Holder will mail or deliver to me a notice of any changes in the amount of my monthly payment before the effecti
» of any change. The notice will include information required by law to be given me and also the title and telephone number
erson w h o will answer any question I may have regarding the notice.
JORROVVER'S R I G H T TO PREPAY
I have the right to make payments of principal at any time before they are due. A payment of principal only is known as a "prepe
it." When I make a prepayment, I will tell the N o t e Holder in writing that I am doing so.
I may make a full prepayment or a partial prepayment without paying any penalty. The N o t e Holder will use all of my prepaymer
educe the amount of principal that I owe under this Note. If I make a partial prepayment, there will be no delays in the due dai
ny monthly payments unless the Note Holder agrees in writing to those delays. My partial prepayment will reduce the a m o u n t
monthly payments after the first Change Date following my partial prepayment. However, any reduction due to my partial prepe
it may be offset by an interest rate increase.
X)AN C H A R G E S
If a law, which applies to this loan and which sets m a x i m u m loan charges, is finally interpreted so that the interest or other lo;
-ges collected or to be collected in connection with this loan exceed the permitted limits, then: (i) any such loan charge shall be redu
>y the amount necessary to reduce the charge to the permitted limit; and (ii) any sums already collected from me which exceed
nitted limits will be refunded to me. The Note H o l d e r may choose to make this refund by reducing the principal I owe under tf
e or by making a direct payment to me. If a refund reduces principal, the reduction will be treated as a partial prepayment.
iORROWER'S FAILURE TO PAY A S R E Q U I R E D
(A) Late Charge for Overdue Payments
If the Note Holder has not received the full a m o u n t . o f any of my monthly payments by the end of JJ5
calendar days aft
iate it is due, I will pay a late charge to the N o t e Holder. T h e amount of the charge will be _ 4 . 0
°7n nf my overdue payme
rincipal and interest. I will pay this late charge promptly but only once on any late payment.
(B) Default
If I do not pay the full amount of each m o n t h l y payment on the date it is due, I will be in default.
(C) Notice of Default
If I am in default, the Note Holder may send me a written notice telling me that if I d o not pay the overdue amount by a certa
, the Note Holder may require me to pay immediately the full a m o u n t of principal w h i c h has not been paid and all the inters
I owe on that amount. That date must be at least 30 days after the date on which the notice is mailed or delivered to me.
(D) N o Waiver By Note Holder
Even if, at a time when I am in default, the N o t e Holder does not require me to pay immediately in full as described above, t
: Holder will still have the right to d o so if I am in default at a later time.
(E) Payment of Note Holder's Costs and Expenses
If the Note Holder has required me to pay immediately in full as described above, the N o t e Holder will have the right to be pa
by me for all of its costs and expenses in enforcing this N o t e to the extent not prohibited by applicable law. T h o s e expenses incluc
xample, reasonable attorneys' fees.
IVING O F N O T I C E S
Unless applicable law requires a different m e t h o d , any notice that must be given to m e under this N o t e will be given by mailii
first class mail or by delivering it to me at the Property Address above or at a different address if I give the N o t e Holder a noti
y different address.
A>ny notice that must be given to the Note Holder under this Note will be given by mailing it by first class mail to the Note H o l d
e address stated in Section 3(A) above or at a different address if I am given a notice of that different address.
BLIGATIONS O F P E R S O N S U N D E R T H I S N O T E
[f more than one person signs this Note, each person is fully and personally obligated to keep all of the promises made in th
including the promise to pay the full amount owed. A n y person w h o is a guarantor, surety, or endorser o f this Note is also obligate
»these things. A n y person w h o takes over these obligations, including the obligations of a guarantor, surety, or endorser of th
is also obligated to keep all of the promises m a d e in this Note. The Note Holder may enforce its rights under this Note again
person individually or against all of us together. This means that any o n e of us may be required to pay all of the amounts owt
r this Note.

and any other person who has obligations under this Note waive the rights of presentment and notice of dishonor. "Presentment"
s the right to require the Note Holder to demand payment of amounts due. "Notice of dishonor" means the right to require the
Holder to give notice to other persons that amounts due have not been paid.
HIS NOTE SECURED BY A SECURITY INSTRUMENT
n addition to the protections given to the Note Holder under this Note, a Mortgage, Deed of Trust, or Deed to Secure Debt (the
jnty Instrument") with an Adjustable Rate Rider, dated the same day as this Note, protects the Note Holder from possible losses
i might result if 1 do not keep the promises which I make in this Note. That Security Instrument and Rider describe how and
- what conditions I may be required to make immediate payment in full of all amounts I owe under this Note. Some of those condiare described as follows:
fer of the Property or a Beneficial Interest in Borrower. If all or any part of the Property or any interest in it is sold or transferred
a beneficial interest in Borrower is sold or transferred and Borrower is not a natural person) without Lender's prior written consent,
*r may, at its option, require immediate payment in full of all sums secured by this Security Instrument. However, this option shall
z exercised by Lender if exercise is prohibited by federal law as of the date of this Security Instrument. Lender also shall not exercise
ption if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate the intended transferee as if
loan were being made to the transferee; and (b) Lender reasonably determines that Lender's security will not be impaired by the
assumption and that the risk of a breach of any covenant or agreement in this Security Instrument is acceptable to Lender,
o the extent permitted by applicable law, Lender may charge a reasonable fee as a condition to Lender's consent to the loan assumption.
:r may also require the transferee to sign an assumption agreement that is acceptable to Lender and that obligates the transferee
:p all the promises and agreements made in the Note and in this Security Instrument. Borrower will continue to be obligated under
ote and this Security Instrument unless Lender releases Borrower in writing.
f Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice of acceleration. The notice
provide a period of not less than 30 days from the date the notice is delivered or mailed within which Borrower must pay all sums
:d by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any
lies permitted by this Security Instrument without further notice or demand on Borrower.

v'itness the hand(s) and seal(s) of the undersigned.

^^^^r^y[
E

E . 4feRDY

^^
\ ^

^

f

(Seal)

* (

"Borrower

(Seal)
•Borrower

(Seal)
-Borrower

[Sign Original Only]

Without recourse, PAY TO THE ORDER OF
CITICORP HCMECWERS, INC.
RICHARDS-WXDBURY M3KEGRGE CORP.
Michael L. Verkler
Vice President

XHIBIT "B"

ADJUSTABLE RATE RIDER

THIS ADJUSTABLE RATE RIDER is made this 26th day of SEPTEMBER
19_85_, and is incorporated into
shall be deemed to amend and supplement the Mortgage, Deed of Trust, or Deed to Secure Debt (the "Security Instrument")
le same date given by the undersiened (the "Borrower") to secure Borrower's Adjustable Rate Note to

RICHARDS-WOODBURY MORTGAGE CORP.. A UTAH CORPORATION

;

"Lender") of the same date (the "Note") and covering the property described in the Security Instrument and located at:

4033 SOUTH 1140 EAST, SALT LAKE CITY, UT 84121
(Property Address)

The Note contains provisions allowing for changes in the interest rate every year. If the interest rate increases, the Borrower's monthly payments will be higher. If the interest rate decreases, the Borrower's
monthly payments will be lower.
ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the Security Instrument, Borrower and Lendei
tier covenant and agree as follows:

INTEREST RATE AND MONTHLY PAYMENT CHANGES
Note provides for an initial interest rate of 9.000
%. Section 4 of the Note provides for changes in the interest rate anc
monthly payments, as follows:
INTEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Change Dates
The interest rate I will pay may change on the first day of
OCTOBER
19 86 T an d o n that day every 12th moml
eafter. Each date on which my interest rate could change is called a i4Change Date."
(B) The Index
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" is the weekly average yiel<
Jnited States Treasury securities adjusted to a constant maturity of 1 year, as made available by the Federal Reserve Board. Th
t recent Index figure available as of the date 45 days before each Change Date is called the "Current Index."
If the Index is no longer available, the Note Holder will choose a new index which is based upon comparable information
Note Holder will give me notice of this choice.
(C) Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding
TWO AND 50/100
__ percentage points ( 2 . 5 0
%) to the Current Index.' The Note Holder will the
id the result of this addition to the nearest one-eighth of one percentage point (0.125%). This rounded amount will be my ne>
rest rate until the next Change Date.
The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay the unpaid princip!
nee of my loan I am expected to owe on the Change Date in full on the maturity date at my new interest rate in substantia
il payments. The result of this calculation is called the "Full Payment Amount", and it will be the new amount of my monthl
nent, subject to.subsection (D) below.
(D) Limits on Interest Rate Changes.
The rate of interest I am required to pay shall never be increased or decreased on any single Interest Change Date by mor
i 2.0
from the rate of interest I have been paying for the preceding twelve months. My interest rate also shall never b
terthan

1 5 . 0 0 0 Q7n.

(E) Effective Date of Changes
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly payment beginnin
he first monthly payment date after the Change Date until the amount of my monthly payment changes again.
(F) Notice of Changes
The Note Holder will mail or deliver to me a notice of any changes in the amount of my monthly payment before the effectiv
1
of any change. The notice will include information required by law to be given me and also the title and telephone number c
irson who will answer any questions I may have regarding the notice.''

tfolio ARM — 1 Year Without Payment Cap, With Adjustment to Adjustment Rate Cap and Rate Cap Over Life.

Drm Covenant 17 of the Security Instrument is amended to read as follows:
Transfer of the Property or a Beneficial Interest in Borrower. If all or any part of the Property or any interest in it is sole
ansferred (or if a beneficial interest in Borrower is sold or transferred and Borrower is not a natural person) without Lender's
written consent, Lender may, at its option, require immediate payment in full of all sums secured by this Security Instrument
ever, this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of this Security Instrument
ler also shall not exercise this option if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate
uended transferee as if a new loan were being made to the transferee; and (b) Lender reasonably determines that Lender's security
not be impaired by the loan assumption and that the risk of a breach of any covenant or agreement in this Security Instrumen
ceptable to Lender.
To the extent permitted by applicable law, Lender may charge a reasonable fee as a condition to Lender's consent to the loai
nption. Lender may also require the transferee to sign an assumption agreement that is acceptable to Lender and that obligate
ransferee to keep all the promises and agreements made in the Note and in this Security Instrument. Borrower will continue u
bligated under the Note and this Security Instrument unless Lender releases Borrower in writing.
If Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice of acceleration. Th
:e shall provide a period of not less than 30 days from the date the notice is delivered or mailed within which Borrower mus
all sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lende
invoke any remedies permitted by this Security Instrument without further notice or demand on Borrower.
BY SIGNING BELOW, Borrower accepts and agrees to the }^ms and covenants contained in this Adjustable Rate Rider

(Sea
—Borrow

(Sea
—Borrow

(Sea
—Borrow
(Sign Original On

c
c
c

Remaining Term
ADDENDUM TO THE ADJUSTABLE RATE RIDER
THIS ADDENDUM TO ADJUSTABLE RATE RIDER i s made t h i s 26th
lay of
SEPTEMBER
, and i s incorporated i n t o and s h a l l
f 19 85
De deemed t o amend and supplement the Adjustable Rate Rider t o t h e
Mortgage, Deed of Trust, or Deed t o Secure Debt (the "Security I n s t r u ment"), each of which bears the same d a t e shown above and i s given
>y t h e u n d e r s i g n e d ( t h e "Borrower") t o secure Borrower's Adjustable
*ate Note toRICHARDS-WOODBURY MORTGAGE CORP. (the "Lender") of the same date
[the "Note") and covering the property described in the Security I n s t r u ment and located a t : 4033 SOUTH 1140 EAST, SALT LAKE CITY, UT 84121

(Property Address)
In addition to the provisions contained in the Adjustable Rate
liderf this addendum permits the Borrower to convert the Adjustable
late Loan into a fixed rate level payment, fully amortizing loan for
:he remaining term of the Adjustable Rate Loan.
ADDITIONAL COVENANTS.
In addition to the covenants and agreements
lade in the Security Instrument and Adjustable Rate Rider, Borrower
md Lender further covenant and agree as follows:
i.

OPTION TO CONVERT TO FIXED RATE

Notwithstanding anything to the contrary in the Adjustable Rate
fote or the Adjustable Rate Rider, I may choose to convert my adjustable
*ate payments to fixed rate payments if the following conditions are
let:

1)
2)

My adjustable rate loan is not in foreclosure or default;
My adjustalbe rate loan does not have two or more late payment
assessments in the twelve months immediately preceding the
conversion date; and
3) My adjustable rate loan payments must be current as of 45
days prior to the effective conversion date.

Provided that these conditions are met, I may choose to convert
y adjustable rate loan to a fixed rate loan. The convertible option
an be exercised once during the life of the loan, at ANNIVERSARY ADJUSTMENTS
YEARS ONE THROUGH FIVE
If I choose to make this conversion, I must respond to the Lender's
onversion offer within the time frame specified by the Lender. I
ust also sign a Modification Agreement changing the terms of the g ]
ote as necessary to give effect to the conversion. The Modification S *
greement must be signed and received by the Lender within the time ££J
rame specified by the Lender. Beginning with the Effective Conversion 5 2
fete, if such conversion has been chosen, my interest rate will be . ^Z
qual to the required yield that the Lender is charging on similaF-O
ortgage loans 45 days prior to the Effective Conversion Date.
^"^

: I choose to make this conversion, any rate cap options which were
reviously selected by me will no longer apply. The fixed interest
ite charged to me at the time of conversion, or my new fixed rate
lyment amount, will not be limited by the previously selected caps.
ice I have chosen to make this conversion to a fixed rate loan, an
ssumption of the fixed rate loan may only be permitted by the Lender
a accordance with the terms and provisions of the Assumption Rate
Dmmitment Certificate which I have signed and which bears the same
ate shown above.
DETERMINATION OF NEW PAYMENT AMOUNT
If I choose to convert to a fixed rate loan as provided in Section
above, the Lender will then determine the amount of my monthly payment
ecessary to fully amortize my loan in substantially equal payments.
he result of this calculation will be the new amount of my monthly
ayment (the "New Payment Amount").
PAYMENT OF NEW PAYMENT AMOUNT; CONTINUATION OF FIXED RATE
Beginning with my first monthly payment that becomes due after
he Effective Conversion Date, I will, if I have chosen the foregoing
onversion, pay the New Payment Amount as my monthly payment, and
he interest rate I pay will not change from the fixed rate established
s of the Effective Conversion Date.
>.

PAYMENT OF CONVERSION FEE

For choosing to convert my Adjustable Rate Loan to a fixed rate
.oan, as provided above, I will pay Lender a conversion fee equal
:o
ONE PERCENT OF THE UNPAID PRINCIPAL BALANCE
.
?his conversion fee must be paid to the Lender, and received within
;he time frame specified by Lender.
2.

NOTICE BY LENDER

Before each Effective Conversion Date, if the conditions in Section
^ are met, the Lender will mail to me a notice which contains the
following information:
1)
2)
3)
4)
5)

the new fixed interest rate
the new monthly payment amount
the amount of the conversion fee
a date by which I must respond to this offer
the name, address and phone number of a customer service
representative.

Provided that I respond to the notice at the above listed address
by the date specified in item 4 above, the Lender will mail to me
a Modification Agreement and a Truth-In-Lending Disclosure Statement.
These documents, executed by me, and the stated conversion fee must
be received by the lender within the time frame specified in the notice.

FAILURE TO CHOOSE CONVERSION
If I do not, before the last possible Conversion Date specified
n Section A above, give notice to the Lender that I choose to convert
y Adjustable Rate Loan to a fixed rate loan and comply with the other
equirements of Section A above, I will no longer have the right to
onvert my Adjustable Rate Loan to a fixed rate loan.
N WITNESS WHEREOF,
.ate Rider.

Borrower has executed this

Borrower
Borrower

um to Adjustable

.J

«HEN RECORDED RETURN TO:
RICHARDS-WOODBURY MORTGAGE CORP.
P.O. BOX 21589
SALT LAKE CITY, UTAH 84121

EXHIBIT " 0 "

4142659
[Space Above This Line For Recording Data]

DEED OF TRUST
THIS DEED OF TRUST ("Security Instrument") is made on
.§ EPTEHBER...2 6
19...?5... The grantor is., W A X N L . L . . . H «
„..
........
("Borrower"). The trustee is
. SECURITY..TiTLe..COMMNY
("Trustee"). The beneficiary is
PJ.CMB.D.S.TWQQP.BURY..MQRTMGL..C.QBP ,
which is organized and existing
under the laws of ....UTAH
, and whose address is

19.35...EASI...V.IN£..5IREn.,...Sai..LA)^...Cn.Y....UT......a4121

("Lender").

Borrower owes Lender the principal sum of ....EIGHI.Y.rdilN^^
Dollars (U.S. $8S.*3.QQ.*.QQ
). This debt is evidenced by Borrower's note
dated the same date as this Security Instrument ("Note"), which provides for monthly payments, with the full debt, if not
paid earlier, due and payable on
0.C.T.0B.ER...1.,..2015
This Securit/ Instrument secures to Lender: (a) the repayment of the debt evidenced by the Note, with interest, and all
renewals, extensions and modifications; (b) the payment of all other sums, with interest, advanced under paragraph 7 to
protect the security of this Security Instrument; and (c) the performance of Borrower's covenants and agreements under
this Security Instrument and the Note. For this purpose, Borrower irrevocably grants and conveys to Trustee, in trust,
with power of sale, the following described property located in
.S.ALT...LAKE.
County, Utah:

LOT 12, THE MANOR, ACCORDING TO THE PLAT THEREOF, AS RECORDED
IN THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY.

?x4

s

I

which has the address of

.4.Q3.3...S.0.UTH..114D...EA.5I
[Street]

Utah

§£12.1

.SALI.LAKE..CITY.
icVty]

("Property Address");
(Zip Code]

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements, rights,
appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights and stock and all fixtures now or
hereafter a pan of the property. All replacements and additions shall also be covered by this Security Instrument. All of the
foregoing is referred to in this Security Instrument as the "Property."
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant
and convey the Propeny and that the Property is unencumbered, except for encumbrances of record. Borrower warrants
and will defend generally the title to the Property against all claims and demands, subject to any encumbrances of record:
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform covenants with
limited variations by jurisdiction to constitute a uniform security instrument covering real property.

CO
^

r\3
«L3

UNIFORM COVENANTS. Borrower and Lender covenant and agree as tollows:
1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly pay when due
the principal of and interest on the debt evidenced by the Note and any prepayment and late charges due under the Note.
2. Funds for Taxes and Insurance. Subject to applicable law or to a written waiver by Lender. Borrower shall pay
to Lender on the day monthly payments are due under the Note, until the Note is paid in full, a sum ("Funds") equal to
one-twelfth of: (a) yearly taxes and assessments which may attain priority over this Security Instrument; (b) yearly
leasehold payments or ground rents on the Property, if any; (c) yearly hazard insurance premiums; and (d) yearly
mortgage insurance premiums, if any. These items are called "escrow items." Lender may estimate the Funds due on the
basis of current data and reasonable estimates of future escrow items.
The Funds shall be held in an institution the deposits or accounts of which are insured or guaranteed by a federal or
state agency (including Lender if Lender is such an institution). Lender shall apply the Funds to pay the escrow items.
Lender may not charge for holding and applying the Funds, analyzing the account or verifying the escrow items, unless
Lender pays Borrower interest on the Funds and applicable law permits Lender to make such a charge. Borrower and
Lender may agree in writing that interest shall be paid on the Funds. Unless an agreement is made or applicable law
requires interest to be Daid, Lender shall not be required to pay Borrower any interest or earnings on the Funds. Lender
shall give to Borrower, without charge, an annual accounting of the Funds showing credits and debits to the Funds and the
purpose for which each debit to the Funds was made. The Funds are pledged as additional security for the sums secured by
this Security Instrument.
If the amount of the Funds held by Lender, together with the future monthly payments of Funds payable prior to
the due a::ies of the escrow items, shall exceed the amount required to pay the escrow items when due, the excess shall be,
; • Borrew-r's option, either promptly repaid to Borrower or credited to Borrower on monthly payments of Funds. If the
junt of the Finds held by Lender is not sufficient to pay the escrow items when due, Borrower shall pay to Lender any
amount r.
- 10 make up the deficiency in one or more payments as required by Lender.
.. . :nent in full of all sums secured by this Security Instrument, Lender shall promptly refund to Borrower
. .i.u; by Lenuer. If under paragraph 19 the Property is sold or acquired by Lender, Lender shall apply, no later
;. ::;rneaiaiely prior to the sale of the Property or its acquisition by Lender, any Funds held by Lender at the time of
. -plication as a credit against the sums secured by this Security Instrument.
3. Application of Payments. Unless applicable law provides otherwise, all payments received by Lender under
paragraphs 1 and 2 sh:t'"
-sued:first,to late charges due under the Note; second, to prepayment charges due under the
Note; third, to::;..oit under paragraph 2; fourth, to interest due; and last, to principal due.
4 '
. ..uns. Borrower shall pay all taxes, assessments, charges, fines and impositions attributable to the
Prr>~.. . may attain priority over this Secunty Instrument, and leasehold payments or ground rents, if any.
. -..•*-: ower snaii pay these obligations in the manner provided in paragraph 2, or if not paid in that manner, Borrower shall
pay them on time directly to the person owed payment. Borrower shall promptly furnish to Lender all notices of amounts
to be paid under this paragraph. If Borrower makes these payments directly, Borrower shall promptly furnish to Lender
receipts evidencing the payments.
Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower: (a)
agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender; (b) contests in good
faith the lien by, or defends against enforcement of the lien in, legal proceedings which in the Lender's opinion operate to
prevent the enforcement of the lien or forfeiture of any part of the Property; or (c) secures from the holder of the lien an
agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender determines that any part of
the Property is subject to a lien which may attain priority over this Securin Instrument, Lender may give Borrower a
notice identifying the lien. Borrower shall satisfy the lien or take one or more of the actions set forth above within 10 days
of the giving of notice.
5. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected on the Property
insured against loss byfire,hazards included within the term "extended coverage" and any other hazards for which Lender
requires insurance. This insurance shall be maintained in the amounts and for the periods that Lender requires. The
insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's approval which shall not be
unreasonably withheld.
All insurance policies and renewals shall be acceptable to Lender and saali include a standard mortgage clause.
Lender shall have the right to hold the policies and renewals. If Lender requires, Borrower shall promptly give to Lender
all receir" r.f naic -^cmiums and renewal notices. In the event of loss, Borrower shall give prompt notice to the insurance
carrier
;••• sndermay make proof of loss if not made promptly by Borrower.
..;...:.. Lsnaer and Borrower otherwise agree in writing, insurance proceeds shall be applied to restoration or repair
of the Property aamaeed, if the restoration or repair is economically feasioie and Lender's security is not lessened. If the
restoration or repair is not economically feasible or Lender's security would be lessened, the insurance proceeds shall be
applied to the sums secured by this Security Instrument, whether or not then due, with any excess paid to Borrower. If
Borrower abandons the Property, or does not answer within 30 days a notice from Lender that the insurance earner has
offered to settle a claim, then Lender may collect the insurance proceeds. Lender may use the proceeds to repair or restore
the Property or to pay sums secured by this Security Instrument, whether or not then due. The 30-day period will begin
when the notice is given.
Unless Lender and Borrower otherwise agree in writing, any application of proceeds to principal shall not extend or
postpone the due date of the monthly payments referred to in paragraphs 1 and 2 or change the amount of the payments. If
under paragraph 19 the Property is acquired by Lender, Borrower's right to any insurance policies and proceeds resulting
from damage to the Property prior to the acquisition shall pass to Lenacr to the extent of the sums secured by this Security
Instrument immediately prior to the acquisition.
6. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage or substantially « *i
change the Property, allow the Property to deteriorate or commit waste. !*" this Security Instrument is on a leasehold,- § \
Borrower shall comply with the provisions of the lease, and if Borrower acquires fee title to the Property, the leasehold and r%»
fee title shall not merge unless Lender agrees to the merger in writing.
CT)
7. Protection of Lender's Rights in the Property; Mortgage Insurance.
If Borrower fails to perform the Cf^
covenants and agreements contained in this Security Instrument, or there is a legal proceeding that may significantly affect 4 ^
Lender's rights in the Property (such as a proceeding in bankruptcy, probate, for condemnation or to enforce laws or*-^ *
regulations), then Lender may do and pay for whatever is necessary to protect the value of the Property and Lender's rigmj^
in the Property. Lender's actions may include paying any sums secured by a lien which has priority over this Security CTI
Instrument, appearing in court, paying reasonable attorneys' fees and entering on the Property to make repairs. Although r ^
Lender may take action under this paragraph 7, Lender does not have to do so.
rr>^
Any amounts disbursed by Lender under this paragraph 7 shall become additional debt of Borrower secured by this
Security Instrument. Unless Borrower and Lender agree to other terms of payment, these amounts shall bear interest from
the date of disbursement at the Note rate and shall be payable, with interest, upon notice from Lender to Borrower
requesting payment.

If Lender required mortgage insurance as a condition of making the loan secured by this Secunty Instrument,
Borrower shall pa> the premiums required to maintain the insurance in effect until such time as the requirement for the
insurance terminates m accordance with Borrower's and Lender's written agreement or applicable law
8. Inspection. Lender or its agent mav make reasonable entries upon and inspections of the Property Lender
shall give Borrower notice at the time of or prior to an inspection specifying reasonable cause for the inspection
9. Condemnation. The proceeds ot any award or claim for damages, direct or consequential, m connection with
any condemnation or other taking of any part of the Property, or for conveyance in lieu of condemnation, are hereby
assigned and shall be paid to Lender
In the event of a total taking of the Property, the proceeds shall be applied to the sums secured by this Secunty
Instrument, whether or not then due, with any excess paid to Borrower In the event of a partial taking of the Property,
unless Borrower and Lender otherwise agree in writing, the sums secured by this Secunty Instrument shall be reduced by
the amount of the proceeds multiplied by the following fraction (a) the total amount of the sums secured immediately
before the taking, divided by (b) the fair market value of the Property immediately before the taking Any balance shall be
paid to Borrower
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the condemnor offers to
make an award or settle a claim for damages, Borrower fails to respond to Lender within 30 davs after the date the notice is
given, Lender is authorized to collect and apply the proceeds, at its option, either to restoration or repair of the Property or
to the sums secured by this Secunty Instrument, whether or not then due
Unless Lender and Borrower otherwise agree in wntmg, any application of proceeds to pnncipal shall not extend or
postpone the due date of the monthly payments referred to in paragraphs 1 and 2 or change the amount of such payments
10. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or
modification of amortization of the sums secured by this Secunty Instrument granted by Lender to any successor m
interest of Borrower shall not operate to release the liability of the ongmal Borrower or Borrower's successors in interest
Lender shall not be required to commence proceedings against any successor m interest or refuse to extend time for
payment or otherwise modify amortization of the sums secured by this Secunty Instrument by reason of any demand made
by the ongmal Borrower or Borrower's successors m interest Any forbearance by Lender in exercising any nght or remedy
shall not be a waiver of or preclude the exercise of any nght or remedy
11. Successors and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and agreements of
this Secunty Instrument shall bind and benefit the successors and assigns of Lender and Borrower, subject to the provisions
of paragraph 17 Borrower's covenants and agreements shall be joint and several. Any Borrower who co-signs this Secunty
Instrument but does not execute the Note (a) is co-signing this Secunty Instrument only to mortgage, grant and convey
that Borrower's interest in the Property under the terms of this Secunty Instrument, (b) is not personally obligated to pay
the sums secured by this Secunty Instrument; and (c) agrees that Lender and any other Borrower may agree to extend,
modify, forbear or make any accommodations with regard to the terms of this Secunty Instrument or the Note without
that Borrower's consent
12. Loan Charges. If the loan secured by this Secunty Instrument is subject to a law which sets maximum loan
charges, and that law is finally interpreted so that the interest or other loan charges collected or to be collected m
connection with the loan exceed the permitted limits, then* (a) any such loan charge shall be reduced by the amount
necessary to reduce the charge to the permitted limit, and (b) any sums already collected from Borrower which exceeded
permitted limits will be refunded to Borrower. Lender may choose to make this refund by reducing the pnncipal owed
under the Note or by making a direct payment to Borrow-r. If a refund reduces pnncipal, the reduction will be treated as a
partial prepayment without any prepayment charge under the Note
13. Legislation Affecting Lender's Rights.
If enactment or rxpiration of applicable laws has the effect of
rendenng any provision of the Note or this Secunty Instrument unenforceable according to its terms, Lender, at its option,
may require immediate payment in full of all sums secured by this Secunty Instrument and may invoke any remedies
permitted by paragraph 19. If Lender exercises this option, Lender shall take the steps specified in the second paragraph of
paragraph 17
14. Notices. Any notice to Borrower provided for in this Secunty Instrument shall be given by delivenng it or by
mailing it by first class mail unless applicable law requires use of another method The notice shall be directed to the
Property Address or any other address Borrower designates by notice to Lender Any notice to Lender shall be given by
first class mail to Lender's address stated herein or any other address Lender designates by notice to Borrower. Any notice
provided for m this Secunty Instrument shall be deemed to have been given to Borrower or Lender when given as provided
m this paragraph
15. Governing Law; Severability. This Secunty Instrument shall be governed by federal law and the law of the
junsdiction in which the Property is located In the event that any provision or clause of this Secunty Instrument or the
Note conflicts with applicable law, such conflict shall not affect other provisions of this Secunty Instrument or the Note
which can be given effect without the conflicting provision. To this end the provisions of this Secunty Instrument and the
Note are declared to be severable .
16. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this Secunty Instrument.
17. Transfer of the Property or a Beneficial Interest in Borrower. If all or any part of the Property or any
interest m it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred and Borrower is not a natural
person) without Lender's pnor wntten consent, Lender may, at its option, require immediate payment in full of all sums
3^>
CD
secured by this Secunty Instrument However, this option shall not be exercised by Lender if exercise is prohibited by
CO
federal law as of the date of this Secunty Instrument.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a penod"" c j ^
of not less than 30 days from the date the notice is delivered or mailed within which Borrower must pay all sums secured by ^ — ^
this Secunty Instrument. If Borrower fails to pay these sums pnor to the expiration of this penod, Lender may invoke any
—
remedies permitted by this Secunty Instrument without further notice or demand on Borrower
f\3
18. Borrower's Right to Reinstate. If Borrower meets certain conditions, Borrower shall have the nght to have
CiJ
enforcement of this Secunty Instrument discontinued at any time pnor to the earlier of: (a) 5 days (or such other penod as
^
applicable law may specify for reinstatement) before sale of the Property pursuant to any power of sale contained in this
Secunty Instrument, or (b) entry of a judgment enforcing this Secunty Instrument Those conditions are that Borrower(a) pays Lender all sums which then would be due under this Secunty Instrument and the Note had no acceleration
occurred; (b) cures any default of any other covenants or agreements, (c) pays all expenses incurred in enforcing this
Secunty Instrument, including, but not limited to, reasonable attorneys* fees; and (d) takes such action as Lender may
reasonably require to assure that the lien of this Secunty Instrument, Lender's nghts in the Property and Borrower's
obligation to pay the sums secured by this Secunty Instrument shall continue unchanged Upon reinstatement by
Borrower, this Secunty Instrument and the obligations secured hereby shall remain fully effective as if no acceleration had
occurred However, this nght to reinstate shall not apply in the case of acceleration under paragraphs 13 or 17.

19. Acceleration; Remedies, lender shall give notice to Borrower prior 10 icceierauon luuumng wwnu-^t *
breach of any covenant or agreement in this Security Instrument (but not prior to acceleration under paragraphs 13 and 17
unless applicable law provides otherwise). The notice shall specify: (a) the default; (b) the action required to cure the
default; (c) a date, not less than 30 days from the date the notice is given to Borrower, by which the default must be cured;
and (d) that failure to cure the default on or before the date specified in the notice may result in acceleration of the sums
secured by this Security Instrument and sale of the Property. The notice shall further inform Borrower of the right to
reinstate after acceleration and the right to bring a court action to assert the non-existence of a default or any other
defense of Borrower to acceleration and sale. If the default is not cured on or before the date specified in the notice, Lender
at its option may require immediate payment in full of all sums secured by this Security Instrument without further
demand and may invoke the power of sale and any other remedies permitted by applicable law. Lender shall be entitled to
collect all expenses incurred in pursuing the remedies provided in this paragraph 19, including, but not limited to,
reasonable attorneys' fees and costs of title evidence.
If the power of sale is invoked, Trustee shall execute a written notice of the occurrence of an event of default and of
the election to cause the Property to be sold and shall record such notice in each county in which any part of the Property
is located. Lender or Trustee shall mall copies of such notice In the manner prescribed by applicable law to Borrower and
to the other persons prescribed by applicable law. Trustee shall give public notice of the sale to the persons and in the
manner prescribed by applicable law. After the time required by applicable law, Trustee, without demand on Borrower,
shall sell the Property at public auction to the highest bidder at the time and place and under the terms designated in the
notice of sale in one or more parcels and in any order Trustee determines. Trustee may postpone sale of all or any parcel of
the Property by public announcement at the time and place of any previously scheduled sale. Lender or its designee may
purchase the Property at any sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any covenant or warranty,
expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the truth of the statements made
therein. 1 rustee shall apply the proceeds of the sale in the following order: (a) to all expenses of the sale, including, but not
limited to, reasonable Trustee's and attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess
to the person or persons legally entitled to it or to the county clerk of the county in which the sale took place.
20. Lender in Possession. Upon acceleration under paragraph 19 or abandonment of the Property, Lender (in
person, by agent or by judicially appointed receiver) shall be entitled to enter upon, take possession of and manage the
Property and to collect the rents of the Property including those past due. Any rents collected by Lender or the receiver
shall be applied first to payment of the costs of management of the Property and collection of rents, including, but not
limited to, receiver's fees, premiums on receiver's bonds and reasonable attorneys' fees, and then to the sums secured by
this Security Instrument.
21. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall request Trustee to
reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt secured by this Security
Instrument to Trustee. Trustee shall reconvey the Property without warranty and without charge to the person or persons
legally entitled to it. Such person or persons shall pay any recordation costs.
22. Substitute Trustee. Lender, at its option, may from time to time remove Trustee and appoint a successor trustee
to any Trustee appointed hereunder. Without conveyance of the Property, the successor trustee shall succeed to ail the
title, power and duties conferred upon Trustee herein and by applicable law.
23. Request for Notices. Borrower requests that copies of the notices of default and sale be sent to Borrower's
address which is the Property Address.
24. Hiders to this Security Instrument If one or more riders are executed by Borrower and recorded together with
this Security Instrument, the covenants and agreements of each such rider shall be incorporated into and shall amend and
supplement the covenants and agreements of this Security Instrument as if the rider(s) were a part of this Security
Instrument. [Check applicable box(es)]
[ P Adjustable Rate Rider

•

Q Graduated Payment Rider

Q Planned Unit Development Rider

0Other(s) [specify]

Condominium Rider

Q 2-4 Family Rider

ADDENDUM TO THE ADJUSTABLE RATE RIDER

BY SIGNING BELOW, Borrower accepts and agrees
Instrument and in anyrider(s)executed by Borrower and

[Space Below Thit line For Acknowledgment]

STATE OF UTAH,
On this

before me

SALT LAKE
26th

COUNTY ss:
day of

SEPTEMBER

,19 85, personally appeared

WAYNE E. HARDY

the signer(s) of the above instrument, who duly adknowledged to me that
the same.
My Commission expires: 9/3/89

Residing at

he

executed

ASSIGNMENT OF TRUST DEED
(Beneficiary Only)

4143573

[IBIT "D'

FOR VALUABLE CONSIDERATION, the receipt of which is hereby acknowledged,
RICHARDS-WOODBURY MORTGAGE CORP., A Utah Corporation, hereby assigns to

CITICORP HOMEOWNERS, INC., ITS SUCCESSORS AND/OR ASSIGNS
all of its oeneficial interests and rights as beneficiary accrued or to accrue
under that certain Trust Deed dated the 26th day of SE PTEMBER
,
19 R5, and executed by
WAYNF F. HARDY. AN UNMARRTFD MAN
as
as Trustor, to SECURITY TITLE COMPANY
26th
day of
September
Trustee, and recorded on the
1985
1 77*3
as Entry N u m b e r 4 1 4 2 6 5 9
in Book
5694
at Page
, of
the r e c o r d s of t h e C o u n t y R e c o r d e r of
SALT LAKE
County, Utah,
r e l a t i n g to the real p r o p e r t y s i t u a t e d in said County as h e r e i n a f t e r d e s c r i b e d ,
and t o g e t h e r w i t h t h e i n d e b t e d n e s s t h e r e b y secured and t h e m o n e y d u e or to
b e c o m e d u e on said i n d e b t e d n e s s :

i

LOT 1 2 , T H E MANOR, A C C O R D I N G TO T H E PLAT T H E R E O F , AS
IN T H E O F F I C E O F T H E C O U N T Y R E C O R D E R O F S A I D C O U N T Y .

RECORDED

N

m

en

.:> o
-• z
"5

IN WITNESS, WHEREOF, RICHARDS-WOODBURY MORTGAGE CORP., in its capacity as
Beneficiary has caused these presents to be executed by its duly authorized
officer or officers on this
26th
day of
SEPTEMBER
, 19 85 .

RICHARDS-WOODBURY MORTGAGE CORP.

•

^

'

'MM

:

BY:

ypggfr-

TITLE

PRESIDENT, C.E.O.

o

STATE OF UTAH

)
) ss.
COUNTY OF SALT LAKE )
SEPTEMBER
On the
26th
day of
, 19 85, personally appeared
before me
MARION D. UOODS
, who being duly sworn by me, did
say that he is the EXECUTIVE VICE PRESIDENT. C.E.O.
of RICHARDSWOODBURY MORTGAGE CORP., A Utah Corporation, and that the foregoing instrument
was signed on behalf of said corporation as Beneficiary by authority of a
resolution of its Board of Directors and said
MARION D. WOODS
-that said beneficiary executed the same.

0_9C_Q7

NOTARY

MARY fi. y

Residing,

BOHNTIftfL, UTAH

EXHIBIT "E"

c°/

0\
Client: Citicorp Mortgage, Inc.
Loan No.: 2209634
Our File: 1381

28 SEPTEHBER 82
KATIE
L.

02:34 f "
DIXON

RECORDER* SALT uAKE CO'JHTY, UTAH
SHAPIRO & ROBIfcSftN
REC BY: OufOTMY -.iNriELO- OEfUTT

22 After recording, mail to:
^
QQ
C£)
^Ji

SHAPIRO 6 ROBINSON
Bryan C Robinson, Attorney
180 South 300 West, Suite 350
Salt Lake City, Utah 84101
(801) 364-1818
TRUSTEE'S DEED
THIS INDENTURE made September 28, 1988, between BRYAN C ROBINSON as
Successor Trustee and Grantor, and CITICORP MORTGAGE, INC., Grantee,
of P.O. Box 790014, St. Louis, Missouri 63179-0014.
In consideration of Ten Dollars and other valuable consideration
received, the Trustee and Grantor hereunder hereby conveys, without
warranty, express or implied, to Grantee the following described real
property situated in Salt Lake County, Utah:
Lot 12, THE MANOR, according to the plat thereof, as racorded
in the office of the County Recorder of said county.
Recitals
A.
This conveyance is made pursuant to the powers conferred on
Grantor by:
1.
That Trust Deed dated September 26, 1985, executed by WAYNE
E. HARDY, an unmarried man, Trustor, to SECURITY TITLE COMPANY,
Trustee, with RICHARDS-WOODBURY MORTGAGE CORP., Beneficiary, recorded
September 26, 1985, as Entry No. 4142659, in Book 5694, at Page 1223,
official records of Salt Lake County, Utah, conveying the property
described above as security for the promissory note and other
obligations as set forth in the Trust Deed, and assigned to CITICORP
HOMEOWNERS, INC., its successors and/or assigns, by an. assignment of
September 26, 1985, recorded September 30, 1985, as Entry No.
4143573, in Book 5695, at Page 566, official records of Salt Lake
County, Utah.
2.
That Substitution of Trustee of May 13, 1988, recorded May
27, 1988, as Entry No 4629768, in Book 6033, at Page 4, official
records of Salt Lake County, Utah, whereby Grantor succeeded SECURITY
TITLE COMPANY as trustee; and
B.
After satisfaction of the conditions authorizing
conveyance specified in said Trust Deed and by law, as follows:

this

1.
Breach and default occurred under the provisions of the
Trust Deed in the majriner set forth in the Notice of Default referred
to below, such default continuing until time of sale.

2.
CITICORP HOMEOWNERS, INC., the then holder of the note
secured by said Trust Deed and Beneficiary under same; caused the
Trustee to execute a written Notice of Default and of election to
sell, dated May 17, 1988 which notice was duly recorded on May 27,
1988, as Entry No. 4629769, in Book 6033, at Page 5, official records
of Salt Lake County, Utah.
3.
Not later than ten days after said Notice of Default was
recorded, the Trustee duly mailed or otherwise provided in the manner
required, all copies of such notice required under the Trust Deed or
by law, including notice to the Trustor at its proper address and to
all who properly filed for record Requests for Notice.
4. The Trustee, in consequence of the foregoing and of the
passage of at least three months after said Notice of Default was
recorded, executed its Notice of Sale declaring the time and place of
sale to be on September 28, 1988, at the hour of 10:00 a.m., at the
North front door of the Salt Lake County Courthouse, 240 East 4 00
South, 3rd Floor, Salt Lake City, Utah, in the County of Salt Lake,
State of Utah, and particularly describing the property and setting
out the conditions of sale; and gave such notice of sale as follows:
a. By posting such notice at least twenty days prior to the date
of sale in a conspicuous place on the property to be sold and in at
least three public places of the city or county in which the property
to be sold is situated, as follows:
Salt Lake County Courthouse, Salt Lake City, Utah
Murray Post Office, Murray, Utah
Telephone Pole at 1100 East 3995 South, Salt Lake City, Utah
b. By publishing such notice in The Intermountain Commercial
Record, a newspaper of general circulation in Salt Lake County, Utah
three times once a week for three consecutive weeks on: September 2,
1988 and again on September 9, 1988 and September 16, 1988, the last
publication occurring at least ten days and not more than thirty days
prior to the day of sale; and
c. By mailing copies of such notice, a' least twenty days prior <~i
to sale, to those having the right to receive them under the Trust ?,
Deed and by law, including the Trustors thereunder.
CP
5. At the time and place of sale specified above, the Trustee ^j
duly sold at public auction to Grantee, the highest bidder, the above qz
described property for the bid prioe of $41,300.00, which has been
received by the Trustee and applied on the obligation secured as &
required by law and the provisions of the Trust Deed.
QD
6. All other applicable Utah statutory provisions or Trust Deed
terms have been complied with as to acts to be performed and notice
to be given.

BRXXN C RPKNSON
J&ccessor Trustee and Grantor
180 South 300 West, Suite 350
Salt Lake City, Utah 84101
•TAT! OP UTAH

)
:
COUNTY OP S A W LAXB )

ss.

On the 28th day of September, 1988, personally appeared
before ne BRYAN C ROBINSON, Successor Trustee and Grantor, a
member of the Utah State Bar and signer of the *bove instruaient,
who duly acknowledged to me that he executed the same.
NOTARY^UBLIC
Residing at: Magna, Utah
My Commission Expires:
QB-Q2-M

LENDER DISCRETIONARY USE
Sale Price
$
Date
Legal Description L o t 1 2 , T h e M a n o r
Owner/Occupant
$
Mortgage Amount
Map Reference 7 1 6 0
H Sale Price $ N / A
Date of Sale N / A
PROPERTY RIGHTS APPRAISED Mortgage Type
Discount Points and Other Concessions
Loan charges/concessions to be paid by seller $
N/A
Pee Simple
R.E. Taxes $
Leasehold
Paid by Seller
$
998.18
Tax ttar 1 9 8 7 HOA S/Mo. N 7 T "
Condominium (HUD/VA)
Lender/Client C i t i c o r p Homeowners, I n c .
Da Minimis PUD
Source
P.O. Box 790023, St. Louis, Missouri
LOCATION
NEIGHBORHOOD ANALYSIS
Good Avg. Fair Poor
L S Suburban
Urban
j Rural
BUILT UP
Employment Stability
[ 2 25-75H
I Under 25K
| Over 75%
GROWTH RATE
Convenience to Employment
[ 3 Stable
Slow
] Rapid
PROPERTY VALUES
Convenience to Shopping
[ 2 Stable
j Declining
1 Increasing
DEMAND/SUPPLY
Convenience to Schools
f i g In Balance
) Over Supply
j Shortage
MARKETING TIME
Adequacy of Public Transportation
H a 3-6 Mos.
Over 8 Mos.
I Under 3 Mos.
SINGLE FAMILY HOUSING Recreation Facilities
PRESENT LAND USE %
LAND USE CHANGE
PREDOMINANT
PRICE
AGE
Single Family
OCCUPANCY
65 Not Ukefy
$ (000)
(yrs) Adequacy of Utilities
Property Compatibility
2-4 Family
Likely
Owner
ng
Low 1 5
Protection from Detrimental Cond.
Multi-family
In process
Tenant
| [ 75
Police & Fire Protection
Commercial
High 3 5
20 To:
vacant (0-5K) ( 3 1 1 5
General Appearance of Properties
Industrial
Vacant (over 5 % Q
Predominant
vacant
90
- 20 Appeal to Market
Note: Race or the racial composition of the neighborhood are not considered reliable appraisal factors.
COMMENTS: The subject is located in an established residential neighborhood

I

rropwiy aggress ^ j f l J J

bOU*cn

Census Tract

1 1 4 0 EidSt

City S a l t Lake CityCounty S a l t Lake

1119.192

State UT Zip Code 84117

g

CI

g

IF

comprised primarily of single family dwellings, but including come apartmentsf
condominiums and commercial properties* No apparent adverse conditions•
Dimensions m 105x80
Site Area
»19 A c r e s

Comer Lot Y e s

Topography
Size

Zoning Classification R - 1 ( s i n g l e
family)
Zoning Compliance C o n f o r m i n g Shape
HIGHEST & BEST USE: Present Use Y e S
Drainage
' Other Use R e s i d e n t i a l
UTILITIES
Public
Private View
SITE IMPROVEMENTS
Type
Other
D Electricity
Street
Asphalt
Landscaping

3 Gas

Curb/Gutter

Concrete

vwater
Sidewalk
Concrete
Sanitary Sewer £ > 3
Street Lights
None
Storm Sewer f ^ _
AHev
WCTf...
COMMENTS (Apparent adverse easements, encroachments, special assessments, slide areas, etc): F l o o d
No apparent adverse conditions.

Level
Average
Rectangular
Appears adequate!
Average
Average
Concrete slab
Typical utility
fts*
No No
490102^031l72nC'

Driveway
Apparent Easements
FEMA Flood Hazard
FEMA* Map/Zone
map dated
12-18-85«

GENERAL DESCRIPTION
EXTERIOR DESCRIPTION
FOUNDATION
BASEMENT
INSULATION
Units
Area Sq. Ft. 1272
Foundation
Roof
No
Form congSiab
Stories
Exterior Waits
% Finished 1 0 0
Ceiling U n k v
B r i c k VeikCrawl Space None
Type (Det/Att)
Roof Surface
Ceiling
Unkv
FUI;
Wd/Shing Basement
D r w a l l Walls
Pet.
J Design (Style)
R a m b l e gutters & Dwnspts. Aluminum Sump Pump NO
Well*
P r v w a l l Floor
Existing
I Window Type
A l u m CamuDampness N o
Floor
CarpeteqNone
Jtefi.
Proposed
Storm Sash
Settlement
Outside Entry Y e s
Adequacy
NO
No_
£2.
Under Construction NO
Screens
Infestation
Energy Efficient Items:
2££NoneAge (Yrs.)
28 + - Manufactured House N o
apparent
Effective Aye (Yrs.)
ROOMS
Foyer
Dining
Living
Kitchen
Other
Area Sq. Ft.
Den Family Rnv Rec. Rra Bedrooms # Baths Laundry
Basement
1272
J3L
Level 1
1272
1.75
Level 2
0

45-

Finished area ibovi grade contains:
5
Rooms:
SURFACES
HEATING
Materials/Condition
Floors
FWA
CPt/ViRYl/A Type
Walls
..Pry/Pftint/M F u e i
JJ&BL
Trim/Finish
Ping/Avgragffrrtitt" Avg.
Bath Floor
Carpet/Avar
MW*Jtesu
Bath WWnacot T i l t g v r tuttMQUNG
Doors
H Q l l - Q Q r t / a J f r r t w l JtSJSL
Other j g ^
Rreplace(s) M a s o n r y
CAR STORAGE:
Garage
No. Cars
Carport
i Condition
None

Condition A v g
Adequacy A v g

H

Attached
Detached
Built-in

2.

3 Bedroomfs)*
2 7 2 S q u a r e Feet of Gross Living Area
l,f7iW);
"KITCHEN EQUIP. ATTIC
IMPROVEMENT ANALYSIS
Filr Poor
Refrigerator
None
Quality of Construction
Range/Oven
Stairs
Condition of improvements
Disposal
Drop Stair
Room Sizes/Layout
Dishwasher
Scuttle
Cloeete and Storage
Fan/Hood
Floor
Energy Efficiency
Compactor
Heated
Plumbing-Adequacy & Condition
Waaher/Oryerf
Finished
Electrical-Adequacy & Condition
Microwave
Kitchen Cabinets-Adequacy & Cond.
Intercom
Compatibility to Neighborhood
(House Entry
Appeal & Marketability
Adequate
Estimated Remaining Economic Ufa
Outside Entry
Inadequate
Estimated Remaining Physical Life
m Electric Door j | [Basement Entry!

B

Additional features: P o r c h , c o v e r e d P a t i o , w e t b a r I n b a s e m e n t w i t h b u i l t i n r a n g e
Depreciation (Physical, functional and external Inadequacies, repairs needed, modernization, etc.):

The iubjent in praemftly in average condition., WQ immediate repaire are
needed, hflwevcg.,.thn h o m e ia dated•—Pleaee eee addendum for additional
commentaju

General market conditions and prevalence and impact in subject/market ana reaiMlne loin diieounti intoMt huurimum •** *

. ... J

BUILUINb S K t l O M (bhUW UHUiH) LIVING AHUM MBUVt taHAUtJ
IT for Prvddi* Mag or Farm* Mac, show only «quai» foot otfculaltom tnd coat spprctoh commsnfo in t h * tptte.

46
x. 15.5
x 1 23^5'
x 11
X1
X 12
25.
X 1* Total Grosis Living Area =

713*00
258.50
300.00
lf271.50

ffl
(Not Required by Freddie Mac and Fannie Mae)
Does property conform to applicable HUD/VA property standards?
If No, explain:

G S Vfes

eoiiMAltu ncrriuuuunyw u*oi - N c w - u r imrnvvcjvicmo.

Dweling
Bsmnt

l,272$q. Ft ® $
l/272sq.Ft@$

40.23- $
8.00 -

51/173

10,176
1,200

Extras Central Air

13,300

Basement finish

Special Energy Efficient Items
Porches, Patios, etc. L u m p s u i r i
Garage/Carport 5 3 9 Sq.Ft.@ $ 11.00*
Total Estimated Cost New
25
Physical Functional I External
Less
Depreciation 2 0 7 4 5 0
•s,
10
Depreciated value of improvements
-$
Site Imp. "as is" (driveway, landscaping, etc.)
ESTIMATED SITE VALUE
(if leasehold, show only leasehold value.) A c t u a l
INDICATED VALUE BT COST APPROACH R O U n d e *
Construction Warranty
LJvE[3NO
C No Name of Warranty Program _ ^
Warranty Coverage Expires "57A

1,200
5,929
82,978
20,745
62,233
*5 OitXOl
3*000
'30,000
95,233
95,200

Tht undar^lgnsd has redttd thrae recsnt sales of properties most similar ind proxlmits to sutjjsot ind has considered thsss in the market analysts. The dtienpticn Includes a dollar
adjustment, reflecting market reaction to those Items of significant variation between tht subject and comparable properties, if a significant item In the comparable property 1a superior
to, or more favorable than, the auoitot property, a minus H adjustment is made, thus redudno the indicated value of subject; If a stQnifteant Item in the comparable is inferior to,
or less fevorabie then, the subject property, a plus (+) adjustment« made, thus Increaung the Indloatad value of the subjeot.

ITEM

Address

COMPARABLE NO. 1

SUBJECT

4033 South 1276 E. Park Crest
1140 East Circle (4215 So.)
3 . 5 Blocks
* N/A
$ 78,000
N/A 0
62.40011
Inspection MLS-Closed Sales

Proximity to Subject
Sales Price
Price/Gross Llv. Area
Data Source
: + (-)*
VALUE ADJUSTMENTS
DESCRIPTION
DESCRIPTION
Sales or Financing
Convent»
Concessions
No concessj
Date of Sale/Time
08/88
BAL
E l Location
ftveyage
ftveyage
WJ Site/View
.19 hG/ftni'23
Ac/Avi£
Design and Appeal
Rambler
Rqmbley
Quality of Construction Brick
BriQ*

*BL

Condition

N

Above Grade
Room Count
Gross Living Area
Basement & Finished
Rooms Below Grade
Functional Utility
Heating/Cooling
Garage/Carport
Porches, Patio.
Pools, etc.
Special Energy
Efficient Items
Rreplaoe(s)
Other (e.g. kitchen
equip., remodeling)
Net Adj. (total)
Indicated Value
of Subject

ft

28 yygt

Avayagg
lbtsi iBdrmsi
5

Bsths

DESCRIPTION

+ (-)$ Adjustment

Convent•
No concessj
09/98

Average

7 Blocks
80,000
54.35B
MLS-Closed Sales
DESCRIPTION

t { - ) t Adjustment

Contract
08/88

-2,500

Average

!

Tbtsi iBdrmsi Bitte

iBdrmsi Btths

13 J1.7S 5 13

COMPARABLE NO. 3

1573 E. Fuller Dr.
(4270 So.)

1

+0
+0 .23 Ac/Good -3,500 21 Ac/Aver
Rambler
Rambler
Brick/Alum! +1,000
Brick
+0 28 v r a .
-±£L 2? y r s .
- 5 , 0 0 0 Average
-Srggg £22$,

21? yrgf
£234
ibtsi

Afliurtmsnt

COMPARABLE NO. 2

4062 So. Severn
Circle (1965 B.)
8 Blocks
1$ 80,000
$
59.3901
MLS-Closed Sales

:i.7S

ita72»ft
l.asgami
1272 s q . f t 1210 sq.ftJ

100% finigttSg* finiani
Average
Average
<5FWA/Centr OFWA/Centyj
2-Garage 3-Qarage,
Cov. Patio Cov. Patioj
Porch
£arfih

jtS.
±1J3SSL

Tbtil

5 !2 11.78
l,347Sq.R - l , $ g 0
1347 sq.ft
3gt finish 4-6.000
Average
GFWA/Centri
2-gayftge
Deck
+0
?9ich

5

iBdmijt

Baths ;

!3 11,5!
l,472Sq.Pti

1232 sq.fts*
95% f i n i s h ;
Average
GFWA/Centff
2-Garaqe
Cov. Patio!
Porch
!

+700
-4.000

+0

Solar Water

2gireplacea2rireplflC9fct

-±0.

ROrDw,Fh#D RO,Dw,Fh,D

~3rl00

1 Virypl*Q+
RO#Dw#Fh,D

fl>ggg 2Fireplace6
RO,Dw#Fh,D
-3f00g

-'$

-4.800

77t0gg
1 75,2gP
74.900
Comments on Sales Comparison: S a l e one i s g i v e n moat c o n s i d e r a t i o n i n t h i s a p p r a i s a l r e p o r t .

INDICATES IALUE IY SALES COMPARISON APPROACH
$
74.900
INDICATED VALUE DT INCOME APPROACH (If Applicable) Estimated Market Rent $ N / A
/MO. X Gross Rent Multiplier N / A
•$ N / A
This appraisal is made [ j f t "as is" • subject to the repairs, alterations, inspections or conditions listed below
O completion per plans and specifications.
Comments and Conditions of Appraisal: A n p r a i a a l made f o r e x c l u s i v e use by C i t i c o r p Homeowners. Incj
f q r mortgage loan purposess
A p p r a i s a l n o t t o be used f o r any o t h e r p u r p o s e .

RnalReconciliation: The market approach to value is given moat consideration.
Income approach not considered applicable. Wo market rant samples available.
This appraisal is based upon the above requirements, the certification, contingent and limiting conditions, and Market Value definition that are stated in
FmHA, HUD &/or VA Instructions.
Freddie Mac Form 439 (Rev. 7/86)/Fannle Mae Form 1004B (Rev. 7/86) filed with client
19
[ 3 attached.
I W) ESTIMATE THE MARKET UALOI, AS DEFINED, OF THE SUBJECT PROPERTY AS OF N o v e m b e r 3
19 8 8 t e ba <
74,900
I (We) certify: that to the best of my (our) knowledge and belief the facts and data used herein are true and correct that I (we) personally inspected the subject property,
both Inside and out, and have made an exterior inspection of ail comparable sales cited In this report and that I (we) have no undisclosed interest, present or prospective
therein
<D A ,
I)

Addendum to appraisal report on property located att
4033 South 1140 East
Salt Lake City, Utah
At the time of inspection, 1 found the house to be in average condition with
no immediate repairs needed* However, the interior is dated and I would
recommend recarpeting and repainting in order to properly market the house.
Estimated cost is about $5,000• The house has a wood shingle roof* The
shingles are weathered and may need to be resealed*
If the house is repainted and recarpeted, the estimated value should then be
raised to $79,900.

Blake Ingram, SRA

(J
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Bryan C Robinson, Bar #2778
SHAPIRO & ROBINSON
Attorneys for Plaintiff
180 South 300 West, Suite 350

Salt Lake City, Utah
(801) 364-1818

84101

IN THE THIRD JUDICIAL DISTRICT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
CITICORP MORTGAGE, INC.,
Plaintiff,

SUMMONS

v.

Civil No. 890904015 PR

WAYNE E. HARDY,

Judge Kenneth Rigtrup

Defendant.
THE STATE OF UTAH TO THE ABOVE NAMED DEFENDANT:

-'•' • / /Y'

WAYNE E. HARDY
YOU ARE HEREBY SUMMONED and required to file an answer in
writing to the attached complaint with the Clerk of the aboveentitled Court, and to serve upon, or mail to Bryan C Robinson,
Plaintiff's attorney, at the address given above, a copy of said
answer, within 20 days after service of this summons upon you.
If you fail to do so, judgment by default will be taken
against you for the relief demanded in said complaint, which has
been filed with the Clerk of said Court and a copy of which is
hereby annexed and herewith served upon you.

JMIt

B/R
UPON

_

SINDT-OEPUTV CONSTABLE

S I - COUNTY. UTAH
OPWITv

3&LSi
iU

IJCJ

DATED this 28th day of June, 1989.

orney for Plaintiff
Serve Defendant at:
407 East Woodlake Lane
Salt Lake city, Utah 84107

STATE OF UTAH
COUNTY OF SALT LAKE

I hereby ceAtliy and neWin that J received the. hereunto annexed SUMMONS S COMPLA
on the. / $ day oi
^fiA^JL
, 19/jpand &eKved the &ame upon
Idt
._
, the. &aJLd deiendant, at yu/nnrT
S+tt Latie County,
State of Utah, on the / / /Say oi
&%sUJL
19lfo by then and theAe
Aa9i\\nhi\nn
delivering

nvsA leaving
Pnn\\iv\n
n
l j tin O^o
//t//f
and
with

r
J» ^^ rt fp

£.

*'

t vivilul
oU*4L[d d*^.mliULt.T being a peAion
luitable
agfutgrf Mt«tkiTUXtosd!. plant oj abode oj

,

-

fl&t

age (fid dticAetion,

4rffgfta tio,iti

laiddcicjidtfjvt.

I aJUo leAved

, the, laid deiendant at Salt Lake

, 19t$Qby then and tkeAe
County, State oi Utah, on tixe
day oi
, the.
deLLveAlng and leaving with _
oi laid deiendant, being a peAion oi luitable age, and diicAetlon, theAe xeiiding and
leAved at the, uiual place oi abode, oi laid deiendant.
I do iuAlheA ceAtliy and n.etuAn that at the, time, oi the, leAvice oi laid Summoni
6 Complaint upon laid deiendant[l), ai aioneAaid, I endoKied upon laid copy [let] 10
leAved the date, oi laid leAvice, adding theAeto my name,.
Voted at Sandy, Salt Lake. County, State, oi Utah on the. /£
SeAved at

day oi &

19tf.O

?
^^^e^^t^i^
I do iuAtheA ceAtliy that I am oveA the
age oi 27, and not a paAty to thli
action.

Tnlpi

*>?

fee
Mileage. $Q/

?x

TOTAL $ J f

(M>

j y

SubicJUbed and 6u>oin to beioKe me tka>

/£

,

day oi

^

^

LX

io

19

HotaAy Public
CommiMion ExpiAei

i jfiS&^Qs.
£«nKA
I JSUflSSiM
I1 BrNavel
XPJEXJE/
I ^ S P y
^Qfib^
1

^S-cLL\t5

Notary Public
SAEBRA BITTER 1
6934 Wed Spring Rd ?90 ,
Midvale.Utah84047
My Commission Expires October 24,1993
State of Utah

Attachment H

Bryan C Robinson, #2778
SHAPIRO & ROBINSON
Attorneys for Plaintiff
180 South 300 West, #350
Salt Lake City, Utah 84101
Telephone: (801) 364-1818
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
CITICORP MORTGAGE, INC.,
Plaintiff,

DEFAULT CERTIFICATE

vs.
Civil No. 890904015 PR
WAYNE E. HARDY,
Judge: Kenneth Rigtrup
Defendant.

THE STATE OF UTAH TO THE ABOVE-NAMED DEFENDANT:
WAYNE E. HARDY:
IN THIS action, defendant WAYNE E. HARDY, having been regularly served with
Summons and Complaint and having failed to appear and answer plaintiff's complaint,
and the time allowed by law for answering having expired, the default of said defendants
is hereby entered according to law.
DATED this

day of

, 1990.
THIRD DISTRICT COURT

Deputy Clerk

Attachment I

Bryan C Robinson
SHAPIRO & ROBINSON
Attorneys for Plaintiff
180 South 300 West, #350
Salt Lake City, Utah 84101
Telephone: (801)364-1818
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
CITICORP MORTGAGE, INC.,
Plaintiff,

\I

vs.

t

DEFAULT JUDGMENT

I
WAYNE E. HARDY,

Civil No. 890904015 PR
\

I
Defendant.

Judge: Keneth Rigtrup

t

THE DEFENDANT, Wayne E. Hardy, has failed to plead or otherwise defend in this
action and default has been entered. Plaintiff's request for judgment is hereby granted
in favor of plaintiff CITICORP MORTGAGE, INC., and
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff be awarded
judgment against Defendant as follows:
1.

For the amount of $29,627.97, plus interest as allowed by law.

2.

For Plaintiff's costs as follows:
75.000
235.25
$310.25

3.

-

Filing fee
Service fee
Total

For Plaintiff's attorney's fees in the amount of $1150.00.

4.

For such other and further relief as the Court may deem proper.

DATED this

day of

, 1990.
THIRD DISTRICT COURT

The Honorable District Court Judge

Attachment J

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

CITICORP MORTGAGE, INC.,

:
:

MEMORANDUM DECISION
AND
ORDER OF DISMISSAL

vs.

:

CASE NO. 890904015

WAYNE E. HARDY,

:

Plaintiff,

Defendant.

:

This case was last on the Court's dismissal calendar July
13,

1990.

Since

that

time,

Plaintiff

submitted

a

default

certificate, default judgment and affidavit of attorney's fees
for entry by the Court.
The Court has again reviewed its file and, based thereon,
finds the following:
1.

A trustee's sale on the subject note and trust deed

herein was held September 28, 1988.

(Plaintiff's Response

to Court's Minute Entry of 12/18/89, paragraph 2.)
2.

The action

for the trust deed deficiency

was

filed

herein on June 27, 1989, more than three months after the
sale of the subject property.
3.

Defendant filed a chapter 7 bankruptcy in the United

States Bankruptcy Court for the District of Utah on August
5, 1987. An Order Granting Relief from the Automatic Stay

CITICORP V, HARDY

PAGE TWO

MEMORANDUM DECISION

was granted by the Bankruptcy Court May 4, 1988, permitting
Plaintiff,

or

its

predecessors,

to

pursue

under state law on the note and trust deed.

its

remedies

(Plaintiff's

Response to Court's Minute Entry of 12/18/89, paragraph 2.
and attached order)
Section

57-1-32,

U.C.A.,

permits

a

beneficiary

under

a

trust deed "at any time within three months after any sale of
property under a trust deed" to commence an action to recover
the balance due on the obligation.

An

action to obtain a

deficiency judgment "must be commenced by the beneficiary under
that trust deed within three months of sale or any claim to a
deficiency is waived."

G. Adams Limited Partnership, et al. v.

Durbano, 782 P.2d 962, 963-64 (Utah App. 1989) (Emphasis added.)
Inasmuch

as

Plaintiff

failed

to

properly

pursue

its

exclusive statutory remedy in a timely fashion, it has no cause
of action for a deficiency.
Based on the foregoing, the Court hereby orders this case
dismissed with prejudice.

CITICORP V. HARDY
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MEMORANDUM DECISION

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy
of the foregoing MEMORANDUM DECISION AND ORDER OF DISMISSAL
to the following, this

If

day of December, 1990:

Bryan C. Robinson, Esq.
180 South 300 West, #350
Salt Lake City, Utah
84101

